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thyaat the same nav Operate as asi merseclorts 
THE TOWN OF BLOOMETELD 
Dy its Attormies, PERKINS & EGGLESTON 


| Know all men by these presents that The Town of Blootn 

field. in Tlartford county and State of Comnectieut, as) prin 
cipal, srtia Foobar blsek well, of sit Dloomitield, iis stuirely, cure brenda 
and firmitvy bound unto Phe Charter Oak National Bank of Hartford 
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me pmiieck to sad Charter Oak National Bank. its successors 
orassigns; to which payment, well and truly to be made, we bind 
ourselves, our successors, heirs, executors, and administrators, jointly 
and severally, ly those presents. 
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Whereas lately ata term of the cireuit court of the United Stat 
held at Plartford. in the State and district of Connecticut, om thy 
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Signed, sealed. and delivered on this 16th dav of July, A. D.1SS3 
TOWN OF BLOOMFIELD, [1.5 
by JOHN BLACKWELL, 
| First Selectman 
JOHN BLACKWELL it. s 
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of the complaint is denied. | 
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the United States, relative te the porse 
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iz THE TOWN OF BLOOMBEIELD Vs, 


Voted, That should any of said committte refuse to act the =clect- 
men shall be empowered to Hill vacancies 

Voted, That said comunittes be, and thie Vo are bye reby, authorized, 
empowered, and directed to sign the number adel amount of notes 
deserihy | 11) thie above Vote in bi half of the town 

Voted, That when we adjourn we adjourn to next Wednesday at 


| o'clock }. thi 


ty 


Vote | That rif} any one ot thie Cotubhiltbee ‘vy 
‘ . . . . ° 1} ' 
ey those hotes a bikpority av Sivdli them tie thre seine ~treadl ty 


legal, . 
Voted, To adjourn this meeting to meet at this p 
nesdav at Lo clock >. Til 


Attest . 2 CASS 


lace next Wood- 


Bloomfield, Sept. 15, Pss2. 


The foregolng I~ a true COPIA >| recorad 
Attest Steam B OND. PSEAL. | 
Lown Clerk 


Lim) At an adjourned special town meeting held at) the usual 
place, Sept. Iti, IS —Creorge Ww. Crorton, miderator: | I. 

(‘ase, town clerk— 

Voted That the select 1 bo directed ta borrow hotel to take 


} 


up those notes given by the committee, or what they may give 
hereafter, sufficient to fill our quota 
Voted, To adjourn fo next Saturday att oclock jr. Tad. 
\ttest: Hm. B. CASE. 
flown Clerk 


Dbloomfield, Sept. 7, 1SS2. 


The foregoing Is a true copy of record 
Attest JOHN E. COX, fseat.] 
Town f li rie 


149] \tia spechil Tow) hecting, leoeally Warned ana hela al this 


usual place, July 50, 1864—Curtis I. Case, mroderator: TL B 
(ase. town cl rk- 
Resolved, That the first selectman be, and hereby is, instructed to 
ascertuip the number of men required of the town of Bloomfield im 
Hex COMING draft as soon as the faet hiay be ase rtained, ana to 
ehitst men enone 1a) fil] sate Quota, ana pore, if thouels! cdl Isle 
my thie “elrectmMen of thie towh, on as favorable terbas as possible, ane 
O Tse stich prear| ot the above appropriation il> I~ necessary to fil] 
led eqgtbota | : 
Resolved, That the sele ‘Thien are hereby authorized and instructed 
to borrow, on the credit of the town, sueh sum of money as may by 


pecessary to carry out the above resolutions 

Voted, Thrat iy ty. Jerome, lel Drown, WV Ii. DB. Case bie 4 COMM t- 
tee. with the selectmen, to arrange and draw names to fill our quota 
with substitutes 


THE CHARTER OAK NATIONAL BANK. OF HARTFORD. CONN = 
Voted, To adjourn to Saturday, the 15th dav of August next, at 
4d o clock py. Edd. 
Attest: - wm CANS 
Tow i} ('/, ri, 


Bloomfield, Sept. 15, 1582. 


The foregoing is a true copy of record 
Attest: [SEAL | JOHN E. COX, 


fown hi / / 


ae I. kdwin FE. Marvin, elerk of the crreuit court of the United 
States for the district of Connecticut, do certifv that the an 
nexed papers are true coples of the original Judgement record in thie 
matter of The Charter Oak National Bank vs. The Town of Bloom 
field, recorded and on file in said court 
ln testimony whereof | have set hereto mi name officially 
the seal of said court at Hartford, in said district, this 10th dav of 
September, A. D. 1Ss5. 
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EDWIN E. MARVIN, CPk. 


endorsed Oli COVE . Connecticut c. <a. i; ». NO og OD. Thi 
Town of Bloomlicld, plaimntifl in error. vs. The Charter Oak National 
Bank of Llartford, Conn. Filed Sth Qetober, ISS5 


SUPREME COURT OF THE UNEPED STATES, 
No. 1) 


ADDIEPION “PO RECORD 


Seco MATIN 


1. The plaintiff) on June 21, IST, lent tothe defendant forty-four 
hundred thirty-three & dollars 
=. < sid TAY the defendant mide its PPrOtiissaory Tate of thasat elarte 
for said sum of Sbb35.50. slened by Ss. J. Mills. tre sis.. peviibel tor thne 
order of S. 4. Mills three months after date. at Charter Oak National 
bank. value reeeived., 
>. On said dav said S.J. Mills endorsed said) note to the plain- 
| tT. | 
l Said note is now the property of the plamtih and has moet been 
patie, 
in The defendant lhets het preite “slici stlihl sa hen to pred preibit- 


eraph 4 


ae 
ton 


oa 
Phin 


|. The prlanatill, (rt) July 1 ISTO. lent to the defendant peti t\ live 
hundred dollars. 
2, <r siilel Let\ the defendant bhiciede dts PeParmissory Lib) tea) thasat 
date for said <um of SO 500, stoned bys. J. Mills, treas.. pavable to 
the order of S.J. Mills three nionths atter date. at Charter Oak Na- 
tional Bank, value received. 

> (ri =rtd day std $s. az \lili- lorsed le biecvhes ter thye Dae 
tit. 

I. Said note Is now the prop ri ot this peacabeitiel bbe dias trot been 
Ue 


' 5. The defendant has not paid said sum so lent as per para- 
eraph J 
Hlanivorp, Cons... —P 4% ISse 
lfon. J. TE. Mehenney. 
Dear Sir: The matter upon thi Copyprers ttt paige bevolie- erecore 
In the case of Town of Bloomfield . Charter Oak Nat | Posenl 
| No. 11°), tritnpecd darted followine thi frst count, sabiel =| oile aT i) 


lhiserts d lt porleet the record. | 
Very respectiully, I. be MEAR \ i~. 


; (/, / Wy ‘’ f sie nal f spel Pdistrvel ot f fered 


HYDE. GROSS & HYDE. 
Alte pts , att [serv 
CHAS. £ | 
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Supreme Court of the énited States. 


OCTOBER TERM, 1886. 


No. LL. 


‘Town of Bloomfield, 


PLAINTIFF IN ERROR, 


Vs, 


The Charter Oak Nat'l Bank, 


DEFENDANT IN ERROR. 


IN ERROR TO THE CIRCUIT COURT FOR TILE 


DISTRICT OF CONNECTICUT, 


BRIEF OF COUNSEL FOR TOWN OF BLOOMFIELD. 


(. kK. PERANINGS, 
\ FL herr LES TON., 


OCTOBER 


X OF BLOOMFIELD, 


CHARTER OAK NATIONAL 


upreme v Court of the @ Ginit ted Slates, 


ISS6. 


Plaintiif i) 


BANK, 


eT FOR THE 


IN ERROR TO TILE 
C CONNECTH UT 


BRIEF OF COUNSEL FOR PLAINTIFF 


that 
resolution by which in general terms it was 


incorporated by the Legislature of 


have and enjoy all thie 


of any specific powers Was made to it. 


October 5, 1868, Samuel 
the town, and continued to be re-clected until July 16, 
When he resigned. 


was elected, a vote was passed us follows: 


The town ot Dloomfield in the state of Connecticut, 


State in 


powers, privileges, and immunities 
which are enjoyed by other towns in this State.” 


J. Mills was elected Treasurer 


> town meeting at which a 
* Voted, that here- 


DISTRICT OF 


IN 


* empowered {oO 


‘ter the fown treasurer be authorized and empowered to 
borrow money for the use of the town.” The statutes of the 
State required that the warnings of town meeting * shall 
specify the objects for which such meeting is to be held.” 
No evidence was offered by the plaintiff to show that the 
warning of this town meeting contained any reference to the 
passave of sucha vote, but the defendant offered evidence to 
show that it did net. The court held that as it was not 
shown affirmatively that this subject was mentioned in the 
warning, the vote was invalid as an authority to Mills to 
DOLrvOW TONES for the town, but admitted it ‘for other 


prude) Ee, ar 


In TS. 2. Mills without any, authority from the town or its 
officers, uniess this vote gave it to lita. commenced to ber- 
row mnoney from the plaintiff bank, and gave to it notes of 
the town, and continued so to borrow and give notes until he 
resisned in July TS70. when, it was claimed, that he was a 
(ie'j Iter of moneys of the town to a large amount. Some of 
these notes he renewed and some he paid) from the proceeds 
fo the discount of other similar notes. At the time he re- 


FHeCaG., 1 | re were otitstunding bout three of these hotes dated 


June aud July 28.9, amounting in all to about s20_000, 
M | of enter these notes as. liabilities of the town on 


bis treustrer s account. o1 vive the town credit ior the moneys 


CeCe LIVE ae bysied Olver lo thie bank in all Prom Isi] to 


Sor ep riyacveht notes, none of which were ever proud, eX tot 
’ . 
renewals or discount of other motes, of these, twenty-nine 
Weed p pPPatest, idl he paid over five thousand dollars inter- 
Se ! 
(st ith aavahice., Phe uniount at first was not large, but 
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bicediery Girowed were uscd Co pais liabilities of the town. and 
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The judge held tha 


to pry these debts. 


such deficiencies. 


treasurer to borrow was void, yet 


subject to the duty of the p 
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although the 


he 


vote 


admitted it 


authorizing 


and used these borrowed monevs to eover 


the 


hh ¢ videnece 


intiil to prove that it had been 


ratified by the acts or econduet o 
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or that the town by such subse 


subsequent town meetings, 


juent 


ucts 


had ecrented 


ath 


estoppel ia pais, which would prevent the town claiming 


that the vote was void, or 


that 


the vote in connection with 


these acts constituted a valid appointment, 


The plaintiff then: to show such ratification, estoppel, or 


agency, proved the following facts : 
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iven forty four other notes to persons other than the pialii- 
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That Mills as treasurer between 1868 and 187% had 


all which notes had been paid. 


Copies of the annua! 
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the selectmen to t 
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town from 18690 to IST9. which included the treasurer's 


of 


prot Re 


They are printed on pages 


anid 


peared tliat 


vote oft the 


distributed a 


taken by the town upon them. 
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the setion 


in | SO) these reports were resid chided ¢ 


town, but 
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tulter 


the 


«). 


} 


{ 


‘va f 
babcli 


That on May 20, 1880, at 
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and held, the selectmen resvad to the meeting a list 


of indebtedness. partly signed 


not contain anv o! 
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the town 
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for if the rulings and charge of the judge were correct, it wis 


immaterial what was done with the money, and if they were 


incorrect.a new trial will have to be granted. 


We think that all the errors complained of may be com- 


prised under the following heads: 


I. The jude erred in admitting in evidence the vote of 


hh revo, 


Oct. 5, 1886, and in his charge relating 1 


Il. Also in admitting evidence, and in his charge relating 


to the town being estopped, to deny the validity ot the vote. 


lll. Also as to the ratifieation of the vote by the town. 


IV. Also as to Mills being appointed by the vote in con- 
nection with the acts of subsequent town meetings. 


’ 


\ ; Also ih his charge as LO the construction Ot said 


Vi. Also in his rulines and eharge in relation to the 


power ol the town to borrow money and to give notes there- 


; 


lor, and to delegate SUCIE POWeP to any person. 


Kach of these errors will require separate discussion, and 
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ne requests, ruiligs, Ob- 
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respective hie ads So lar as is NCCCssiary. 


POINTS, 


bhi piaitill Cri ned his Cust Di Olering thi evidenee thy 
three hates declared qoti ttl thie declaration. ‘Lhe detendant 
ohbrected to their adiission in evidence until the authority to 
execute them had been proved, “nd the court acdanaittedd ubne bhi. 


subject to the obligation of the plamtill to prove such authority 
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passed October 5. 1868. which read as follows: 


, , , — 
» \ ofted, that nereniter the 


P\Y bade 


The plaintiff for that purpose offered a vote of the town 


This vote was the only one ever passed on the subject, and 


it was admitted that 


if this « 


Lie 


bit 


it. in some way, 


vive the 


treasurer power to Lorrow money, and give the notes in ques- 


tion. the 


towh. 


notes were inadmissible as evidence against the 


It became necessary then to 


det 


ermine whether 


this vote 


was originally a valid one; if not, whether it had been valid- 


ated in any way: 


it authorized the acts of the treasurer. 


Was this vote originally valid % 


- 


and if so. whether. hy a fair construction, 


The theory of the municipal organization of towns in Con- 


necticut, like other parts of New England, is especially pecu- 


liar in this, that all corporate acts must be done in town 


meeting, at which all voters of the town are supposed to be 


present, 


The acts ol a majority ot the legal yoters present, 


however, is considered to be the act of a majority of all the 


legal voters of the town, because notice of the meeting is 


given to all, in the manner prescribed by statute, not by 


sending actual notice to each voter, but by posting notices in 


certain places. 


As it would be often inconvenient and unnee- 


essary for all voters to attend every meeting. the siautute 


provides that the notice or warning of the meeting must con- 


tuin a statement of all the business which 


the meeting, that every voter miy know what is going to be 


is to come before 


Whether 
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It would he easy to show that none of the acts of the town 
meetings in question were sufficient to constitute an estoppel, 
The proceedings in 1*80 were all later than the dates of the 


- : . } y : } ! ° , . ; 
moles ph mhestion, but is the benk did hot Know of an 7) 


them, it Is unnecessary to (ISCUSS these ytle StIONS. 


It may be claimed here that the mere existence of this vote, 


though vod, Upon the reeord of the TOW, CSTOpS the town 


from setting up its invalidity, and we will briefly consider the 


sunject. 


it is apparent that if this elaim is correet. the 


Ol the statute requiring hotice to be given Is destroved, 


! { 
. hol eect 


lfa town meeting can pass any vote it pleases and make 


he records Of the 


il by merely having it entered upon 1 
mecting, the statute is of little use. The qnestion of its 
validity never could arise until some one had acted in reliance 
Wirth it. and according to this claim. SO SOON as ally Obie erie 7 


, a as , 1: | 
bh rediance upon it. it would ne Vil i us to him. 


lt is well settled that a municipal organization cannot be 
estopped from setting up a fundamental want of power to do 
an act. 
Marsh vs. Fulton Co..12 Wall., 633. 


Parkersburg vs. Brown, 106 U. S.. 501. 


A person dealing with sueh a body is bound to knew its 


1 ,* ° 
powers, and fo yearn whether the necessary Conditions pre- 


cedent to authorize its acts have been performed. 
Scoville vs. Thayer, 105 U. S.. p. Tol. 


Hannibal ve. Fauntleroy, luo U.S., p. 415. 


Phe statutes of this State provide that no action of a town 


meeting shall be valid on any subject not mentioned in the 
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instructions it would seem that the view of the 


judge was that the vote of October 5, 1868, taken in connee- 


tion with the acts of the town meetings, together constituted a 


valid appointment of Mills as agent of the town with power 


to borrow money and give notes of the town for it. 


If the vote was altogether and totally void, for the reasons 


already given, and had never been legally ratified, how ean 


it be held to be a foundation for an appointment by the town % 


23 
If it did not itself legally make Mills an agent to borrow, it 
could not partially appoint him: so that taken with other 
acts, it constituted citi appotntinent, It Wiis either Wholly wood, 
so that if made an appointment, or wholly bad. in which ease it 
was utterly ineffectual for any purpose whatsoever, unless. it 
was legally ratified afterwards, or the town was estopped 
from denving its validity, in either of which cases it was suf- 
ficient of itsell. 


The judge does not consider the vote as valid ; he says dis- 
tinetly to the jury, it is a void vote. yet being so, vou may 
take it into your consideration and see whether taken in con- 
nection with the acts of subsequent town meetings both 
together make a valid appointment. 


It is also clear that the acts of subsequent town meetings 
not called for such a purpose, could not make a valid appoint- 
ment. Whatever they might be, they were utterly ineffectual 


for any such purpose. 


Dut if the vote was void and the acts were void, how do 
both put together bring about a valid appointment?’ It is 


only two void proceedings taken together. 


Suppose these acts of subsequent town meetings had all 
taken place at the meeting when the vote was passed, could 
that mecting in that or any other manner have made a valid 
appointment % But the time when the acts were done ean 
not affect the question. 


The difficulty with the whole theory of the plaintiff's case 
and with the judge’s rulings is, that neither that meeting, nor 
any other, eould authorize Mills to borrow money unless 
notice of that action was put into the warning. 

Whether we look at the actions of subsequent meetings as 
a ratification of the vote of October 5, 1508, 0r as a new 


authority, they are all void together. 
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UNLESS if hic power tw pALSS iii) the miutter. As to This) stile 
eel thie ToWh meclhhey stood in the same pears t ie nas i suf lack 

» ° | . : a rir ily : TT j 
nevel beret) Witllie d “ut alii. and if WOLLLG Pbabbaaiy ¢* _! ilit*t, 
thi if the acts of & mere meeting of voters of] the fowl wh eh 

1} ! we "ae 

had never been warned. could be made valid. or alfeeted by 
‘° 7] 1c) | \ "} 

the icts o| ahother meeting Which isd had hot been Waried 
it ; oA ‘ lacie 4 — hh ‘ — 7 “° +] ' : 

' | i) ae ee HoOssioie TO SUP se That The acts of Thest 

2B ' , ; . vr ' ‘ ‘ . ! f . thy ; TT) TT? . 7 id 
sutsequelnhl towh mectines. not warned tor that PUPpase, come 
hie fe any e@ifect ith conirinng the thirst vote, or Wm mann’ 
\| | 5 the avell aD the towh ta trorrow money, vei Liere is 
nothing in the evidence vttered which would be sullicient tor 
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lt \ it] ele remembered that neither the town, nor any of ifs 


offivers, except Mills, had any knowledge of these notes in 


‘| by eCVvidchce infrodueed hy the pleinitill (on this point, (tr}ie- 
sted ol Lhree items. Iirst. the fact that rer ween | Belts and 


Isa) Mills had made fortv-four other notes amounting to 


‘ ¢ 1 j ' - } ° } ; ; = ) 
: vfour thousand dollars. Which ne Signed as treasurer. ana 
Vhich had been pala Second, that the seleetmen had lite 


printed reports to the town, which are in evidence. 
{that gn TSO. the town by a vote authorized the 


rliauh other motes Which I) da FeeH VIVEN 
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have any effect upon the notes in question, and so the judge 


says: (record, page 1%.) 


All that is left therefore, is the reports of the selectmen. 


These are printed (reeord, paves pe tO ow Inclusive), and 


show for themselves. 


The only act of any town meetings relating to these re- 
ports is found on page 58, folio “0 of the reeord. In 1869, 
the reports for the preceding year were read and accepted, 
and the selectmen were directed thereafter to have 600 copies 
printed yearly. After this year, the town meeting fovh no 
action whatever as to these reports, they were merely printed 
and distributed. 

The reports of the selectmen and treasurer (pages 22, 25, 
and 24, of record), merely shows that there were town notes 
outstanding to the amount of S27,100, and also gives the 
names of seventeen persons to whom interest was paid, and 
who were presumably the holders of these notes. It did not 
appear by the reports that any of these notes were signed by 
Mills as treasurer, nor did it appear but that all these notes 
were properly and legally issued under the votes found on 
pages 59 to 42 of record, and which had been validated by 
the legislature. 


How can it be said that accepting this report had any 
bearing whatever upon a ratilication of the vote of October 5, 
1868, or upon the appointment of Mills as an agent of the 


town, to borrow unlimited sums of money? 


The other reports are all of substantially the same charac- 
ter. but as no action was ever taken by the town in town 
meetings upon them, they can have no effeet as aefs of town 
mectings. 
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It may be true that individuals and private trading corpor- 
ations may by their acts ratify an illegal appointment of an 
agent, or be estopped from denying its legality, or possibly 
such acts may he sufficient evidence ot tli appotatment having 
been mide, The vreat difference is that in the Ciulse of a towh 
meeting there is the essential prerequisite tO any actin on 
such a subjeet, that the meeting must be ealled for that pur- 
p se, Lt every One of these tow tneetings had passed a yvore 
ratifying the vote of October D. PSs, approving all that Mills 
had done under it, and specifically agreeing to pay these 
hotes To the Charter Oak Dank. ho one of them would have 
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been valid or admissible in evidence, Leeause they would all 


have been so much waste paper — an essential element to the 
validity of every vote would have been wanting. 


Nor could any one have been deceived or misled by such 
votes, either the original or the ratifving ones. Every one 
dealing with a town is bound to kuow that a town meeting 
canlot act on any subject unless notice is properly given in 
the w irning, and tirat if is MECC SSALS io io rik beliime every Vote 
to see whether it is valid. It is as if every vote contained the 
clause ** this vote is oly to taxe elect provide d the meetiog 


is properly warned.’ 


If then neither the vole of October dD. 1s iS. Dor the acts of 
subsequent town meetings could have any legal effect im ap- 
pointing Mills the agent of the town to borrow money and 
vive notes, the judge clearly erred both in admitting the evi- 


dence and in his charge. 
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ve 
We submit further that the vote in question, by a fair con- 
struction, even if it had been valid, did not give to Mills such a 
power to borrow money and give negotiable promissory notes 
therefor as warranted a recovery in‘this suit. 


The vote was as follows: 


“ Voted. that hereafter the town treasurer be authorized and em- 


powered to borrow monev for the se of the town.” 


This is susceptible of two meanings: that hereafter the 
town treasurer he the proper person to borrow money, when 
any is to be borrowed ; or, that hereafter the town treasurer 
may borrow all the money /e thinks fit and make the town 
liable for it. 


We say the first of these two is the only reasonable con- 
struction which can be given to the vote. 


To coustrue a written instrument, the surrounding circum- 
stances are to be taken into consideration. The court should 
put itself into the position of the members of the town meet- 
ing when the vote was passed and see what it would naturally 
seem to them to mean. 


It appears that by prior votes of the town the selectmen 
had been authorized to borrow money for the use of the town 
for certain purposes and to certain limited amounts and give 
notes therefor, which votes though illegal in themselves had 
been validated by the Legislature. 


Under these circumstances a vote was offered that there- 
after the treasurer be authorized to borrow money for the use 


ol the town. 
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The natural and only reasonable construetion to be given 
to this vote under such circumstances would be, not that the 
town was giving to the treasurer an unlimited power to bor- 
row all the money he saw fit, but that whenever money was 
to be borrowed, it should be the treasurer and not the select- 
men who should act as the agent for that purpose. 


Does anyone suppose that the members of that town meet- 
ing supposed that they were giving to one man a power to 
make their property liable to an unlimited extent without any 
necessity for the money or any restrictions of any kind % 


No such vote could possibly have been passed, nor would 
any lender of money, in view of the limited power of towns, 
have been justified in so construing it, if it had been presented 
to him as a vote giving such authority. Even if a literal con- 
struction of the words might seem to give such power, the 
knowledge which every one would be held to have as to the 
powers of towns and their usual method of raising money by 
taxation, together with the extraordinary powers given would 
show him that such a construction was improbable. 


In the case of the Evansville Bank vs. Kautiman, 3 N. Y.. 
273, it was claimed that a guarantee was unlimited, and the 
court Say, pp. 283-4: 


‘To uphold this judgment we are required to hold that the 
plaintiff had a right to infer from the language of the letter and the 
circumstances of the case that the defendants, without any appar: 
nt motive for so doing bad clothed Bingham Brothers with trrev- 
ocable authority to use their name in borrowing money at re- 
Mote and multipled polnts Jor unlimaled MiMmotnls, and unrestricted 
perwds of credit. . . . A transaction of such character would be 
SO) lImiprovident and unnatural that to establish a in any Cause 
should r “{uire the strongest evidence, bul especially sw) When It 
Is ¢lanned that such powers have been bestowed upon entire 


strangers. The unnatural confidence in others, and the careless 
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ty the jurv as a suthlicient foundation tor their verdict. 


We submit there was error in the judge's decisions on thes 


points, and a new trial should be granted. 
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The defendant objected to the admission of the notes and 


vote of October 5, 1868, upon this ground, record, p. 11: 


* Also upon the ground that the town, as a municipal corpo- 
ration, had no inherent power to borrow money or give notes 
therefor, nor had any special authority therefor been proved, 
eic,” and also (record, p. 16) requested the court to charge 
to the same effect. The court overruled both claims, and 


exceptions were taken. 


This raises the question distinetly, and it is evidently a 
vital one in the case, for assuming, as we do in this part of 
the case, that the vote is to be construed as giving to Mills 
power to borrow any amount he thought fit, and give notes 
therefor, and making the town liable to pay such sums, 
whether it ever received them or had the benefit of them or 
not, if the town had no power to pass such a vote, the whole 
of the plaintiffs case fails. 


Ist. We submit first, that the town of Bloomfield had no. 


power to borrow money. 


It is fundamental law that all corporations, and especially 
municipal organizations, have no powers but those that are 
given them, either directly or by necessary implication by the 
legislature, and also that all persons dealing with such organ- 
izations are assumed to have full knowledge of their actual 
legal powers. 


It will not be claimed that the legislature has ever given 
to the town of Bloomfield the power to borrow money, except 
so far as it once confirmed certain illegal votes for limited 
amounts and for special purposes. And the only question 
will be as to whether the statutes of the State have imposed 
upon towns such duties that a power to borrow may be 


implied as a necessary method of performing such duties. 


a ae _—— 
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The act incorporating Bloomfield merely provided that it 
should have the same “ powers, privileges, and imununities 


which are enjoyed by other towns in this State.” 


The question as to the powers of towns in the State of 
Connecticut have been fully considered and settled by the 
Supreme Court of that State. 


There had been an impression that towns in New England, 
and especially in Connecticut, had certain mysterious and 
extraordinary powers, differing from those of common muni- 
cipal organizations ; that, from long usage, there had grown 
up a kind of common-law power, so that the inhabitants of 
a town met together in town meeting could do almost any- 
thing they pleased not contrary to express statutes. This 
view, however, was entirely exploded by the Supreme Court 
of the State in the case of Webster vs. Town of Llarwinton, 
32 Conn., 151, where this subject was thoroughly discussed, 
and it was held that towns were mere municipal corporations 
constituted by the legislature, with such powers and duties 
as the legislature chose to give them, and the opinion ends 
by saying: 

« And thus their powers, instead of being inherent or reserved, 
have been delegated and controlled by the supreme legislative 
power of the State from its earliest organization. And such ts 


the law, as uniformly recognized in this court.” 


So in Willard vs. killingworth, 8 Conn., 254, the court 
says of towns: 


They act not bv anv inherent right of levislation. like the les 


r 
fan) 


islature of the State, but their authority is delegated.” 


And in Abendroth vs. Greenwich, 20 Conn., 863: 
5 


«Towns, like other corporations, can exercise no powers except 
such “us are expressly 5 ranted Lu them. or such as are necessary to 
5 


a age 


, 
. 
. 
eu ’ | 
’ ’ os . 
** 2 
s 4 i. 
. - - 
' ‘ 
** — , : 
‘ . 
- 
‘ " 2 
; 
~ . - 
. * 
~ 4 i -~ 
- . 
' ‘ t . P , 
t ' . 
; ’ th 
. P 
, ® t « ai 
i 4 ‘ ‘: 
-_ 
. . i 
7 
. ‘ P , : . ) 
F = «= 
: i , 
‘ . 1 - i ~ tos ' 
: 
. , ; 
‘ Z Tr 
, = - — 
‘ . 7. y ‘ _ . 
‘ ‘ \ ‘ 
es 5% : 
‘ + + t* , j Zu ' 
, ia 
. ~ 
i ; te madsal ’ . } ;* ' id lh | — 
‘ =! . : 
. 
; -, 
- wee 
vr) « . beta? » 
. ‘ ’ ‘ i ) 
; ‘ 
: ' “4 ~ 
POs i] , 
j ‘ 
7 
‘ , 4 ° , > i a be “ , 
sl > : ‘ ‘ ‘ ~ 
, . " : - 
’ ' a. Toa a1 1:3 ' 
. 
* . : 
; . . 4; i’ ' : ’ 
| ’ ' 
** *, 
i ’ i > ‘ ‘i ] ' I ’ 
‘ ~ ‘ 
, 
5 
; 
* . ‘ . } jis. 
~ ; ‘ ‘ . 
' ; ° 
‘ ' ; ' { ’ , r 
: } a | 
. 
' 
; bel is +) ‘ : . ‘ 
‘ . be : 
' ’ 
sit ' a ‘ ' Odi ‘ . 
‘ r 
‘ ‘ . ) ) . 
. 
; ; ‘ : 
* s 4 : | 
' * ; 
; 
; 
‘ ; ° : 7 ge , 
i's 
I iit i aw 4 
. Aids ‘ 
, 
‘ 
‘ 
a a, Pe t)4,? ' \ x 
; 


SS 


a Ww 


*? 
e)el 


In 1868, when this vote was passed, the provision on this 


subject was as follows, Revised Statutes of Connecticut of 


L866, p. 102, § 32: 
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The town of Bloomfield, a small agricultural town. had to 
build and maintain highways, support its paupers, pay ifs 
officers, and to support schools, expenses few in number, 
easily calculated beforehand, and sinall in amount, and to 
pay them it was obliged to lay taxes annually in its public 
town meetings, where all expenses could be treely and pub- 
licly discussed, the amount required tor the ensuing year 
known and determined upon, and the percentage of taxation 
considered and fixed in view of all these considerations, a 
most reasonable and judicious method of managing the 


finances of a town. 
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acts permitted; this to be estimated with all convenient certainty, 
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Where is there room in this well-balanced system of col- 
lecting sufficient taxes to pay all the annual expenses, for an 


,s 


unlimited power to borrow money * for the USES of the town’ ¢ 

That towns in Connecticut had no general power to borrow, 
further appears from the legislation on the subject. We have 
already shown that the moneys for these necessary expenses 
was to be raised by an annual tax. Until the war, this 
method had been all that was needed, but then it became 
necessary for towns to raise large sums for bounties and 
other purposes, and an act was passed authorizing them to 
borrow for certain specified purposes, and in certain limited 
“mounts and methods which is found in Revision of 1866, 


pp. 2-3, § 2-3, as follows: 


‘ ** +4 . . 
eSeco. 2. Whenever any town shall have made appropriations, 
or ineurred indebtedness for war purposes, or whenever any town, 
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| 
ee. a. All bonds or other obligations which have been) issued 
by any town, city, or borough by authority of law, and in the 
manner provided In the ment prea ait iP See Loon, shall be bineing 
and obligatory upon the corporation issuing the same, and ‘such 
corporation shall he held lable for pavinent thereof and of the 
interest Which may accrue upon the same according to the tenor 


of such bond or other obligation. 


If it is true,as claimed by the plaintiff, that any town could 
borrow money whenever it pleased, and authorize any agent 
to borrow to an unlimited amount, why should such an act 
as this be passed, and especially why should it be guarded in 


this way % 


The second section evidently relates not to issuing obliga- 
tions for existing debts or liabilities; no doubt ifa town was 
in debt, it could give an obligation evidencing it; but it 
provides that the bonds or other obligations shall not be 
sold for less than par. It is evident that they were to be 
issued and sold in the usual way, as a well-known method of 


borrowing loney. 


It limits the borrowing solely to pay liabilities already 
incurred for the prosecution of the civil war, provides that 
the corporation itself at a meeting especially warned for that 
purpose, shall determine the nature of the obligation, and 
even such a small matter as whether coupons shall be 
attached or not, and the price at which they are to be sold : 
limits the amount which may be outstanding at any one time 
to the liabilities incurred for those special purposes, and in 
the third section provides that obligations issued theretofore om 
the manner so provided, shall be binding, and impliedly that 
these not so issued shall not be: a provision clearly illegal if 
towns could have theretofore legally borrowed money and 
viven obligations therefor at their plicasure. 

“uch minute and careful limitations and provisions upon 


the power given to towns to borrow, especially when coupled 
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opinion in that ease has caused it to be approved and fol- 
lowed by all the States where the question has arisen, except 
some of the western ones, and by all the text writers who 
have considered the subject. 


Hackettstown vs. Swackhamer. 357 N. J. L.. 191. 
Parsons vs. Monmouth, 70 Me... Zev. 

Gunn vs. Clarkwell, o Dillon. 165. 

1 Dillon Munie. Corp.. p. 1o2, 5d Ed. 


? Daniels on Negotiable lustruments. $ 1520. 


It would be difficult to add anything to the reaso: 


forcibly and clearly presented by Mr. Justice Bradley and 


Chief Justice Beazlev in the cases cited: but it 


ay be said 
that those reasons have evetTh more weight in) the case of ‘A 


town like Bloomfield, than in that of a city like Nashvil 
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submit that this was not an unlimited power to borrow 


whenever and to whateve ro ochbnpount if pleased, but only under 


; 
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special cireumstances, lor specilie objects, ana for hecessary 
fixed amounts. A veneral vote to borrow an indefinite Stullii 
is Void on its fuee, and every one examining it was bound to 


Know that it gave no authority. 


lt is clear that the intent of the legislature was that the 
usual annual CA PCHSCS of the towns should be raised ly annual 
tadation, but the power claimed by the plaintiff would enable 
a town to carry ou its affairs on credit without any taxes so 
long as it could tind anv one willing tO lend to if. which 
would be as long as the entire property of the inhabitants of 


the town was sullicient to repay the loans, 


Noue of the authorities which hold that a town may have a 
borrow go so far as this. They base the power upon 
the necessities of the case, that there May be circumstances 
inh Wlii I) tL DeCOTeS Hhece Ssary tora town to borrow to per 
lorm duties imposed upon it, and it is only where there is such 


HeCeSSILYN that Lhere is such power, 
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in this case, the town of Bloomfield might have 


had the power to borrow honey lor certain Purposes or to cer- 


i vote which fixed neither these purposes or 
ive only a general power to borrow, could give 


iuthority pon which il lender could rely, It 
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Argument is unnecessary to show how much more forcibly 
all these considerations apply to a case of a general vote to 


borrow unlimited sums for no specified purpose. than to tax for 


a limited amount where only the Purpose was hot hamed. 


3. Tf however. all this be crroneous., and a town ean bor- 
row to an unlimited amount without any purpose or amount 
being specified in the vote. it seems to us clear that it cannot 
delegate this enormous and extraordinary power to any indi- 
vidual. It cannot clothe one man with the power to borrow 
as much money as he pleases. for any Purpose he pole ases. and 
make all the inhabitants of the town Lable to taxation to re- 
pay all the Mmonevs so) horrowed, Withou revarad to the pul r= 
poses for which they were obtained or used. or whether they 


were. really ever received DY the fowl or het, 


It is well settled that a town cannot delegate any of its 
powers, the exercise of which are confided to its discretion 
and judgment, and especially the power of taxation. 


What would be thought of a vote that the town of Bloom- 
field would lay a tax to such an amount as W. J. Mills thought 


was desirable ? 


In the ease of a municipal organization, where the only 
method of raising money was by taxation. it would be bad 
enough: but in towns like those in Connecticut. where all the 
real and personal property of any inhabitant is liable at any 
moment to be taken and sold on a judgment against the town, 
to give such power to an individual would be still worse. and 
such as no court would imply. In this case the defaulting 
treasurer only borrowed S350.000 from one bank. but lie could, 
forall that we can see. have borrowed as much more at each 
ofa dozen more banks. and have swept away the entire prop- 


erty of all the inhabitants of the town. 


Such it power never has bere rn akhed never can be binapelie d by 


“s ocourt from oa theoreticen!| neeesslty fo borrow op the pour of 


t+ 


a towh., and whenever the quest mo iias arisell it has always 


been so decided. 


State vs. Koster. 38 N. J. L.. 308. 


}. We have heretofore claimed that il pro) er construction 
of this vote did not authorize Mills to give notes like those in 
question: but it it be held that it does, then we insist that 
that part of the vote is void, because a town has no power to 


| } 


authorize such notes to be given, even uv a aqirect vote, 


The late case of Claiborne County vs. Brooks. LLL Ul S.. p. 


LOW), si} clearly disposes of the quest iot} that itois unhecessary 


for us to argue it. 


The Oniv limmitat on to the riiie’ ais there lal i 7 wil iS. where 
the Statutes or decisions of the State whe re the fowl eXIsts 
*elearly show that such a power exists. There are no stat- 
utes on the subject in Connecticut, except those which we 
have hereinbefore reterred to, and which impliedly prohibit 
‘rein reterred to, and we 


know of no decision of the Supreme Court ot the State hold- 


Iny thatctowns have such power. The question has never 
itis Vil that ili said is, that ere a causes where 
towns have been held lable on notes issued by their authority: 
: 
tit) Thee jtit ~! Ti i the ' Ver ao] the t ‘qi ce iss=iye’ therm Wiis 
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warning of the meeting authorized the vote. 


It was admitted that the warning had not been recorded by the 
town clerk, as required by law, and no copy thereof was on file 
in the town clerk's office. Therefore the warning could not be 
produced, 


It was further admitted that Mills was treasurer of the town 
when said vote was passed,and coutinued as such treasurer until 
the loth day of July, Psa. 


The Court admitted said vote in evidence, not as showing | 
li ral or Valid vote of the town, but subject to the duty on the 
part of the bank to preve that the town, in its town meetings, 
by its affirmative acts and conduct, had assented to and treated 
as authoritative the power of the treasurer under said vote to 


borrow money tor the linc of said Town. ete, 


The vote having been admitted, for the limited PUPrPOses Speci 
fied, ry the court, the bank prey eceded to offer evidence that trom 
the tume of the passayve of said vote in’ T8068, till his resignation 
in TSo!). said Mills, as treasurer, exereised the power apparently 
conterred ny said Vote, Th itaiirihvy sa 7 period he executed, on 
behalf of the town as such treasurer, lortv-lour hotes, ayyreyva- 
ting over So ho, Inostiv to citizens of sal i town of Bloomfield 
other than said bank. That the selectmen annually thereafter, 


bth Peuirstiahce oOo} a Vote of the town. made te the Towh. ih town 
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ground that it was incumbent on the bank to first show that the 


Ca a 
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indebted in a steadily increasing amount by town notes (though 
it is not claimed that any party other than said treasurer was 
authorized to borrow Maney for the town or execute notes >, and 
that finally the town on May 20, 1880, recognized and paid all 
the notes then outstanding executed by Mills as treasurer, except 
the notes due the bank. 

To this evidence the town also oljected, but it was admitted. 


, . ; 


ons of the plaimnti! 


Although the except 
various forms, vet it seems to us that thev will all be resolwed 


by the determin thio of these tw pau stions 


Ist. Was the vote ot Bales adi ssi le eitner witti o without 
the limitation as to its effect. as stated by the Court. 

oa. Was the evi lence as to the acts of the town Stites yu nt te 
the vote admissible. either as a ratifieation of the auth rity given 
to Mills bw the vote to borrow mon: y as treasurer for the town. 
Oras evidence that the town had held out Mills to thr pubitce as 
their gene al avent ior this purpose, so as to est ry) the town from 
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We claim that the vote of 1868 was admissible. under the eir- 
cumstances of the case, without proof of the warning, and was 


prima fact valid. 


The vote having been spread on the public records of the town 
and suffered to remain. and the plaintitt having acted on the 
faith of its being a valid note, the burden of proof rested on the 


defendants to show that the vote wus invalid ander the warning. 


In Havden va. Noves, 6 Conn., S01, no question as to the 
burden ot proof arose. The warning was in evidenee, and its 


construction only before the court. 


In Willard ve. Killingworth, 8 Conn., 248. the suit was in the 
name of the borough of Killingworth against defendant for tak- 


: , . . - : } —- ym gen 
Ing ovsters in the river and harbor in the jurisdiction of Kill 


Tite 
worth, contrary to a bv-law cluilmed to have rM'en!: Wade Uy plain- 
titl. 

Hlere the party which Dusse the by iW Wis seeking to entoree 
if and punish the defendant tor an act which was otherwise legal, 
It ditfers greatly from the case on trial, where the plaintiff is 


seeKing to recover on a mtract entered into on the faith of a 


‘ . | 
vote of the town, and the town is seeking to repudiate and deny 
. ia 


It became essential for the plaintiffs to show that a part of an 
ancient highway had been discontinued. This they attempted to 
do by offering votes passed by plaintiff town discontinuing the 
—_ highway. No reason. in fact. was assigned why e pies of the 

warrants could not be and were not produced, The evidence on 


objection was relected. The court. D. a4 saves 
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tracted with and advanced his money to the town itself on the 
faith of its own records ¢ 


Isbell vs. New York & New Haven R. R. Co., 25 Conn., 056. 
Action for injury to eattle of plaintiff by defendant company. 
Defendants set up that cattle were at large in violation of a by- 
law of town of Milford, and offered a copy of record, reciting that 
‘ata special meeting of the inhabitants of the town of Milford 
legally warned and held,” and * for the purpose of making a by- 
law,’ voted, ete. Held admissible without proof of the warning. 
This case clearly recognizes the record of the clerk as the act 


of the town and binding upon it. 


The vote thus spread on the records was not only p ima facie 
evidence of the authority of Mills to act, but conclusive evidence 
in favor of the plaintiffs, who acted on the faith of its being a 


valid vote. 


The N. H.. M. & W. R. R. Co. ve. The Town of Chatham. 

i? Conn.. 465. 
This was an application for a mandamus to compel the town 
to guarantee “40.000 of bonds of the plaintift COPLPRIENY, An 
rislature authorized the town to guarantee the bonds 
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town clerk to correct the record by adding the words ** Said vote 
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was taken bv a division of the house and a count. and not tv 
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The court held that the town was estopped from denying their 
liability to cuarantee said bonds. which had been nevotiated be- 
fore the record was corrected. 

The court treated the record nade i the town ele rk us Wade 
by the town itself, 
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all the citizens, consider them as conversant with the votes of 
April 14th and July and everything that was done 
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is applicable to both judicial and ministerial officers, and to both 
municipal and private corporations. 

McCall vs. The Byram Mfg. Co., 6 Conn., 428, 450. 

Plymouth vs. Painter, 17 Conn., d85, 059. 

Monson ve. Hunt, 17 Conn., 566, 575. 

Smith vs. The state, 19 Conn., 405. 498. 

Douglass vx. Wickwire. 10 Conn... 450, 402. 

The State ve. Drennan’s Liquors, 29 Conn., 278, 283. 


Hollister Ve, Hollister. 3.0 Conn. 241. O44). 


The principle invelved in these decisions, and the reasoning on 
which they are based, apply in all respects and with full force to 
this Case, where the treasurer, under the color of the authority 
cviven haan by the vote, has, vear after vear, exercised the anthor- 
ity apparently conferred, with the tull knowledge of the town 


and its inhabitants and without anv olnection from anv source. 
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This doctrine of es is fully settled in this court. 
Anderson County Commissioners vs. Beal, 115 U. 8.. 227, 
Jo, oa. 
In that case if was atte med Th) be shown that the meeting 
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The evidence offered by the defendants in error, that the town 
had held out Mills to the public as their general agent to borrow 
money for the town, was admissible for the purpose of creating 
an estoppel of the town against denying his agency, either in 


connection with the vote offered or without the same. 


Of course the vote of T8608. in connection with this evidence, 
pave point and force to the evidence. 

But independent of the vote, the fact that the town, in view of 
the reports made to it from year Ti year, recognized, Without i} )- 
jection or protest, the power ana authority of the treasurer to 
borrow money on town notes, was a full recognition of his author- 


itv so to act and bind the town. 


No question arises as to whether the evidence offered and ad- 
biltfead on the point of this claimed vatfoppel om paces Was sullicient 


to justify the verdict of the jury. The only question is: Was 


, , ! 
the evidence acdlihilssitie 


It will be noticed that in the charge of the judge he ecarefulls 
exciuded trom: the msideration of ry anv evden except 
thy Weis of] the foowi i towh meetitvs - re 1] of record 

That bmivid bis i Ti! Tis THLY tM’ i Litaed fey the 
acts of a person who assumes-to act as agent. though he was 
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But inhabitants of towns in Connecticut are liable individually 
for the debts contracted by the town. Thev are parties fadinéd 
wally, as well as in their corporate Capacities, to “ii actions to 


Which the town isa party, and executions upon judgments against 


the town may be levied Hipron the pris ite estate of canny of its itl 
habitants. 
Beardsley ra. Smith. 16 Conn... 268. 380. 


Union vs. Crawford, 1% Conn., 331, 333, 


Phe reasoning of the eourt in the case of Society for Savines 
vs. Citvof New London, 20 Conn., 102, heretofore cited. is pere'ul 


li url) adapted to the facts in this case 


\\ @® must consider the inhi bitants of the town as nversant 
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strictly, and with as much reason, to municipalities and their in- 


habitants as to individuals.” 
N. H.. M. & W. R. R. Co. va. Chatham, 42 Conn... 47%. 


‘ 
— 
“Where the officers of the corporation openly exercise powers itfecting ° 

the interests of third persons, which presupposes a deleg ited authority for 

the purpore, and other « Orporate ucts subseq te ntl, yo rformed show that the 

corporation must have contemplated the legal existence of such authority, 

the acts of such ofticers will be deemed rightful, and the delegated author- 

ity will be presumed.” 

Supervisors vs. Schenck, > Wallace, 782. 


ig 
That a Connecticut town may borrow money for its Proper list, 
and give its notes therefor, has never been questioned Aitherto. 


’ 


Pheir power to borrow money is frequently an absolute necessity, 


owing to the duties devolved on them. 


Nearly all expenditures for public purposes fall on the towns. 


They build and keep in repair all necessary highways and bridges. 
They erect and maintain asylums and poor-houses, and support 
and maintain paupers. ‘They build school-houses and support the 
schools. establish and maintain cemeteries and hearses. Even on 
the case of a state tax, it is not laid upon the individual tax- , 
pavers, but levied on the towns in proportion to their grand list. 

, 


* 


? Rees . al 
sce General Statutes, State of Conn . Revision of 134.5, 


] 5 


It frequently happens that these Hecessary expend Tires 
single year Will largely exceed the chipiithia 
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In that case certain lands in Springfield were vested in * trus- 
tees for the school fund for said t woe (di) the Sth ot May, 
1810, the town voted * that the trustees of the sehool funds in 
said town be authorized and empowered to sell such parts of the 
land belonging to said town as the selectman shall and may by 
writing, under the hand of the major part of them, certify that 
it will be for the interest of said town to sell and dispose of.” 
April 20, 1844, the then selectman gave the required certificate 
and the trustees made sale. 

The court, p. oO1, say: 

* The terms of the vote may we) embrace future boards; and the gen- 
eral object and purposes of the vote beine better ctlectuated bv such con 


struction, we are of opinion that the power to sel under the sanction of the 


selectmmen, conferred by the vote of the town, was not limited to the perl TT 
ot the i mrtinu alh ‘¢ tl oth ‘« ot the then pore sent seleo« Tei hotit Was inte recede | 
to be a continuing power, inal to bprooly to th successive boards of select- 
men that might be othee: and that the vot f the town of May. 1810. 
being it} fia! force ina unrevoked, the trustees of thie school funds “wire 
authorized. l thie vear Is44. ft Se) Such) pourt of th nds bree | | wing to the 
town as the selectmen for that vear should rtify w tld be f tf Interest 


of the town to sell, 


| 1 " " ‘ : ‘ e 
For the reasons above, we Cialm there is ho error in the if- 


Liewt be low. 


ALVAN P. HYDE, 
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Abstract of reports of the condition of Nat cotia Banks 
on May 6, L885. in the State of New Jersey. (}) 7OU 
beport for I[SS5,) 

Number of banks, 70. 


Capital stock, S12, LO Soe J 


Number of State Banks, &e., with the average amount 
arf ther i '} ital. fort the =i \ trpeotal * ene uy >t iss‘. ip 
Lob of Report feai ISSS.\ 

Number of banks, 10. 


Capital stock, $1,219,175 


Uo pom the oral argument of the case of the Mereuntile Na 
tional Bank ¢. the Maver, ete. of New York. Mir. Wells. counsel 
for the bank, cited the case of The People ex red Kuiekes 
bocker Fire Tusurance Company ¢. The Commissioners of Taxes 
of New York City. verv recently decided. but mot vet reported, 
and he understood that) le lind pre PrP issterti from the Court te 
print the statement of faets in that case and the opinion of the 


Court, for the use of the Justices of the Supreme Court of 
the United States 
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the Commissioners of Taxes, npon the usual blank form, sup 


plied by the city, of which the following is a copy 


oan cme Mp. Seager ts —_— ee eit bo _ . awe se pes age onan 


~») 


DEPARTMENT OF TAXES AND ASSESSMENTS 


COMMISSIONERS OFFICE, 
Staats Zeitung Building, Tyron Row, 


tH Viease state the full name of the Corporation 

Statement omide and delivered to the Comunissioners of 
Taxes and Assessments of the City and County of New York, 
fen snd it behind of the oe : : ree a 


showing its comdition fo) the Publ pecese of tssessmpent (oti thie first 
dayool January. [ss4 
Total netual usset. : ~ ; mu 
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and declare that the foregoing statement is in all respects just 
and trie. 


Sworn a) before tie, this me ; 
lay of eae ISs4. 4 


By Chap. 176, See. 6. of the Laws of TSo1. the Commissioners 
ire empowered to examine, under oath. the person representing 
the corporation. if they deem it necesary. to obtain any fuller 
or further particulars as to its property or condition 

The company contended that the assessment should be made 
Upon the market value of the shares at YO per cent. of SPSQ000, 
from whieh the appropriate dedtetions, as abowe. should be 
rictle 

The Crt tUit teri thes, cm thee COMME PUEN. « itencdedt? that) thie haw 
did tot preseribe the value of the shapes as the basis of deter 
miitiing the value af the taNable capital stock of the corporation 
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Barrerry Jasfice.—The single question presented by this writ 
is Whether the market value of relators shares was controlling 
npon the Commissioners as to the actual value of its capital 
stock. 

There are J//efa in the books favorable to the relators con- 
tention, but in my judgment the question is set at rest by the 
cause of The People 7. Asten, 100 N.Y. O00. 

As | understand the opinion of the Court in that case. market 
value is but one of several elements from whieh actual value 
may bye ascertiulnmed, 

The Commissioners in placing an estimate upon capital stock 
act judicially. They eould so act * inaecordanee with /Aesr orn 
knowledge and with such information as they were able to obtain 
as tothereal value of the stoek, from sales in the market o7 off 
cripése, and by aseertaining lhe value of the property ichich 
lhe slovk Pepe se nled and hy delevmining the dividend ceariu- 
(iG proves it thes Me f0, ation. Cdpoinideon, Miller, ./.. }? tM y 

This doetrine is conelusive. Indeed. were if otherwise, the 
amount of the corporate tan might be inereased or diminished 
by speenlation. or other extraneotts | siderations 

Inthe present iustanee the Commissioners acted tpon such 
pnformation is thier\ were able i. obtain With recearc hi) all the 
matters referred to Mr Jasticee Miller They certainly asce) 
tained the dividend earning power of the corporation. They 
nquired, too. dmto the value of the property whieh the stoek 


represented Phew hia correet information also as to the 
market value of the shares. [fin making np their final jadg 
mient. they did not take this market value imto seeount. it 


Was beentse they piaced creater rellnnee upon the other infer 


mation Which was before therm With all the faets In their pros. 
session they deeided loniless. therefore, the market value was 
conclusive tipon them — and: we have seem that it was not 
there was to error in primerpl 
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Supreme Court of the Cited States. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT 
OF NEW YORK. 


The Mereantine Narionan Bank or vu 
City or New York. 


Appellant, 
a Se 


Tur Mayor. ALDERMEN AND CoMMONALTY ©) | 
re Crry or New York and Grorcre W 
Mi Ly AN, Receiver of Taxes. | 


Statement of the Case. 


*, . . . ; . ‘ : 
Phe appellant filed inthe eourt below a bill in ©¢ juity lie rel, 

}? 2). praviti for iat brapumetion restraitiitigy thre ceeds ndante from ‘* 

' . . . . . 

ectiiy certain taXes assessed] ayainst ay peliant s shareholders Ay) 
bd t ‘ '% : ‘ - | : | > ; 4 : a 
ansawer, amouliting toa veneral denial }? 2 md are peal ataerty fy 1 ts) 
' *} . os 
Were filed. and Lipeeoni these, tcvgre ther with a =Gij ation) as to fact 

7 4 , ’ . 
}?. 17), Which eovered the important facts the case, and a number of 
‘so a. +7 | P 
Hindavits reaching collateral sations, thie int aS Btilernitte the 
( t } thie hy) Cation foo ol prre | i] : ! | i” 9 
‘ « 

then un lerstood that such hearin vy SI iid be the substantial hea 
hy of the case Phe Court refused the injunction, and filed ther 
The cms opinion filed in the case + ii “1 tae quentis Phas 
ie ® 4 , ° : 7 , ‘ : ** : a * ‘ 
iAficon as te tacts on Tnal hearing py. fh) Was bod Phis etijlia 
t i” differed by leer yt} } brat of “dl. and 
tion = dai fered but slightiv from the first one flied, an 


ill and auswer the Court entered a decree dismissing the b et 


! 
| Qn 
The appellant is @ Nationa! Lank created under the Nati TIM, liank 
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Act (Record, }. 2). and is located in the city of New York. The city 
of New York, defendant, by its officers, made an assessment in Janu- 
ary, I885, against each individual shareholden of the bank for the 
vross value of the shares held by him, less only a sum equal to the pro- 
portional part of the value of the real estate of the bank and any debts 
due by such assessed shareholder. Each share of $100 par value was 
assessed at S80 (p. 3) after making such deduction, but without mak 
ing anv deduction for the United States bonds ($949,000, p. 2) held 
by the bank. 

This assessment was made under Chap. 409, Laws of New York of 


1882. Section 312. as follows: 


* The stockholders in every bank or banking association organized 
‘under the authority of this State or of the United States, shall be 
. assessed ana taxed ot} the value oft their shares ot stock therein ms said 


~~ 


ll 
- 


shares shall be included in the valuation of the personal property of 


-sneh stockholders in the assessment of taxes at the place, city, town 


or ward where such bank or banking association is located, and not 
elsewhere, whether the said stockholders reside in said place, city, 
‘town or ward or not: but in the assessment of said shares, each 
om stockholdes shall be allowed al] the deductions and exceptions al- 
‘ lowed by lawioun ASSeSSInY the value of other taxable personal prope 
"* Orty owned Dy mndividual citizens of this State, and the assessment 


‘and taxation shall not be at a greater rate than is made or 


‘assessed upon other  moneved capital in the hands of ind) 
“vidual citizens of this State ‘i Manihny such assessment, there 
‘shall also be deducted from the value of such shares such sum 
“as is inthe sani pro} thon to such value ais 18 the assessed value of 
‘the real estate of the bank on banking desolation, and in Which unis 
‘portion of their capital is invested, in which said shares are held, 
“tothe whole amount of the capital stock of said bank or banking 
"* nee } af ierdi | he | Cull muti rities charged hy iw W ith; 
(@ WS-Cssiie! or tl said ST1are’s shall, VM thin ter davs alter they 
“have completed such assessment, give written notice to each bank or 
DbatiAine association of s<tich assessment of thy shares of its respective 
‘ shareholders, and no personal or other notice to such shareholders of 
‘ssCsstlicl =. . rt lit a = Sch te riye pelil tose I T - \ 
Nae Trl ~ 4 oa ‘ye Tie! - take! t ¢ assessment 
\ fhe / lereliction bv the 
isSessINY ty | I ties ft : sliegrationds it 
trig ~ ‘ ariv ¢« de it Tlie inert} i’ thi 
ail . " : i\¢ ery ! t ‘ } ivy inder the 
fartites r thie tale 
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The case involves the nieur of the State of New York to tar at all, 
under the existing facts, the shares of National Banks located therein, 
and arises under Section 5219 of the Revised Statutes of the United 


States. iis follows: 


is Nothing herein ithe National Bank Act shall prevent all the 
“shares In any association from being included in the valuation of 
7 the personal property of the owner or holder of such shares, in 
* assessing taxes imposed by authority of the State within which such 
‘association is located; but the Legislature of each State may dete 


hg al! the shares cl 


mine and direct the Hiatitier atic place of tanvin 


national banking associations located within the State. subject oni 
“to the two restrictions, that (A> tavaution shall not he at a greater vat 
+s thera Y ii Nae NN if ta pri othe) HOHE Y af pred yf : ; th, hityaads aif 


be . ,* ‘ . . : e | 
pnidivedual citizens of such State, and that the shares of anv national 


is banking association, ‘ whed by Diet reside nts of any state, shiall i 


* taxed in the city or town where the bank is located. and mot else. 
where, Nothing herein shall be construcd to exe mpt the real 
* property of associations from either State, county or municipal taxes 


Te the satne extent, according fo its value. as ther re “4 | priery erty - 


> Se 
tfaXevl, 


re? ,? ’ ’ ' . 
The f I, ‘fs ‘j cof th. Lf ‘J te ’ / f i* Tiint t Lic? state 7) \ *' \ ‘| # l mee , 
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sip J [aX rim ictin bitin = lmre’s, Licks bits qt? j ,? "43 ’ > if . iff + 
‘ , , , , 
q*a pl faired ity Tlie Act cof ‘ opierre'ss just ‘ oted. Palit | is, Pymotl Thie* « 
> j i 
?, ‘ " " ‘ ’ " . ‘ e ‘ . " ‘ , j ; -— ** 
PPELE NV. DEED pb ose da ereater rate of taxation pon + fh eliares than iy? 
other moneved capital in the hands of im citizens of such State 
; | i? + » } ' .* ' * ia? ‘¥ . . soe,? f ‘* , , 
aa 4 ’ iis i? iis age ia st Pia t .rTe => ’ , ‘ q*ti ‘ sae ’ | ‘rat 
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i} i teverrecratibigg Tha crehete isi lie ‘ iS ie 
, id ba. . i ‘ ’ } ’ " -* | ‘ ‘; , j we , ’ 
las if) ® iaWs shvrect@e@d TAalICnA Nati sie ‘ : ' 
} i } cigepa Tri gay? wrorrecaft ' Bo " ‘ ; ~~ i , " 
. — 
ij ~~ ive ; i? a | ire's i ras " ‘¢ ‘ ’ ' ~~ 4 ~ | 4 ; , 7 Lu 
‘ | 
Tperl bye thie ar actin milie is I ‘ ! ite a 
i i 
: , 
Tite ermal estate Cred t} ‘* i I Xe eitiyy i ' 
: ¢ 5 } rt re i’ ' . | t if al ' ' ' + iti ] ' 
. 
> ; 
; I; vey be l ‘ is)! retiders tly tah I ative teati 
shares \ i. 
| ene’ Xe} peti = wie I =< Crai ¢ Te ‘ | . 
’ ' r ‘ j 
Class A. — I's the Statutes of New York the A 
. ’ . : , , ; , 
tf ateock ivi the handa of th nihivuliual «har 
of all incorporated ** moneved of stock corporations 
; . . 


deriving an income or proht from their capital, or 


{ 


otherwise,” incorporated by the laws of New York, 
are crenupt from all taxation, (For the statute in 
full, see Appendix, page 2.) 

[t was stipulated (Record, p. 31, pl. 3), that the 
vctual (not par), value of the shares of such cor 
porations (not including life insurance ¢ mipanies, 
trust companies, State or national banks) is... - 

And (p. 31, pl. 5) of the shares of trust COMLPUnies , 


The contention of the defendants as to this 


class Was: 


First. —That the shares of such corporations other 
than banks, are not “moneyed capital” within the 
meaning of the Act of Congress. 

Scond.—-That if thev are held to be “ moneyed capital,” 
they are nevertheless subjected indirectly to taxation 
by the Act of 1857, which is, they said, “ precisely 
tantamount, so far as the substance of the thing is 
concerned, with an assessment against each indi 
vidual shareholder upon the actual value of his 
shares.” and that the condition of the Act of 
Congress is thereby satisted. 

The ct of ISO7 referred to, Is! ie The capital stock 


of every Company, ercepl xi | jurrt of at iss oe 
vhiatll hia heen &€.te ypted hy, lave Lae ae atles ihe 
ducting the assessed value of its real estate and «// 
hares of stock in other corporations .. taxable 
upon their capital stock under the laws of this State, 
shall be assessed... and taxed . as other per 
sonal and real estate of the COUTTS ” el er Appen 


dix. }?. 4. for act in extense. } 


Lh. , pla pel 0” a wats ; 7 reply, 4 fis 
Jat That Billi shares Le, Trheol ever capital. 


«| Phat an “indirect taxation, claimed bv de 


tendants to he “tat Tarren’ fo 6h 6° AaeSs INET! 
; ’ , , . a - 
aerainist @ach mMmaividual sharethehier, is thot A Com 
pi Phats sera +) 4* j / tera ‘ } >} ser tee 
pcbate . ; st as , dated it mere] rey VNTCSs 
| ee } . . } es 1] 
rmmeivy, Tat Tlie orher mm neved Capital shall he 
’ , « , : 
serr Ih The ff fs | tine (fi fit eitizern 
*?> ] 4 i ** j "™ 
vi [ nat the fireat TaXalion under =i 7 Act 
~~ = ** 
. - ” ** 
I iS.04. a . faritarotunt foo any such 
, as dete Mmauuwlits cimli It the taxation of the 


~~ 


BY OTS 00 


' 


ée 


. 


fy 


capital stock avast it corporation ray be “tanta 
mount” in any case to the taxation of the shares 
avainst the shareholders, svch ean only he the cuse 
where the WWoLK capt: ! stock ix so tarvahl. As the 
Act of T8577" ere pted” “from the taxable capital 
stock such part of” “it as shall have been exempted 
by law.” and also “deducted shares of stock owned 
by such” ‘‘company,” ea/y a port of the capital 
stock is taxable to the corporation, and, therefore, 
such taxation cannot be said to be an equivalent of 
the taxation of the Whole of the ‘shares of such 
corporation, which is the rule applied by statute 
to National Bank shares, from the value of which 
no such ‘exceptions or “deductions are made. 

In support of complainant s view. it Was shown that 
the New York corporations taxable under the Act of 
IS57, having a total Capital stock of STOTT TU, 
actual value ( Reeord., |’. 23. pl. » # 4 Wo) were. after 
excluding the “exceptions” and “ deduetions” 
aforesaid, and the assessed value of real estate, 
subjected to an assessment of only S78343, 
(Record, p. 32 and 33 

lad real extate only been deducted (as is the ens 
taxing shares of National Danks), and mot the * e 
cepted * investments (consisting chiie ik f t ited 


States bonds, State and munichpal bonds, shares of 


domestic and foretun Corporations tlie Nati it 


,* *\ , : . 

Danks holding sitniiar securities), the result wonld 
+? 

have been iis follows 
i) , ’ ~ ss ~, ‘ 
Potal value of shares, ms write LLY ee bP 
Deduct real estate (Reeord, yp 32 ee tees fee 8 
Paxable re'lilail dey eee — oe re 4.0? 


wes - , 
Lhe re ft dither me between The nctin ree=tiit ieee} 


: _- _- ‘ny , 
thie Act af TS. Tih. SAP a i] re . d tT! it i 
, + . 

tn red Te ep pray ida the same ** « Tantin riuie f 


domestic corporations Which Whe atepelies) Nations 


; . * _——~ * 
Ranks too Wit pe Le 6.62, ne ante, « ‘ene WH 
simed tw « rrhpriayt arete. Thimt tlie tu eVatey | 
*utnu? ’ fs f scat tae vii -~ bere ‘ Poti? ary 
¢*=') ? i* WAe i 7 '* ‘ j ? : té 
4 ‘ 
// ol r yr Fie decided * | ,? eg? ta 
"The sjecte title -— 
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As to Trust Companies it was conceded by 
the Court that the shares therein ave moneyel capi- 
tal (p. 28, near middle), but it was decided that they 
were taxed indirectly in taxing the capital stock of 
the trust companies ander the act of 1857, like 
other companies, ; 

The complainants showed, as to this latter point, 
that the trust companies of the city of New York, 
having an aggregate capital stock of an actue/ value 
of $30,215,900 (p. 32, top) were, after deducting 
real estate to the amount of $2,336,572 (p. 32, mid 
dle) and **shares of New York corporations and 
other non-taxable securities” (p. 32, middle), as 
sessable upon only the insignificant remainder 
re a ee ae ery ee ee BLOG OO. 


Class B.— The State has expressly exempted from 
all taxation, * the personal prope rly ” of all life 
insurance companies incorporated by the laws of that 
State,“and the shares of stock therein.” —(See Ap 
pendix, p. 7 for Statute in full), 

The stipulation in this case (page 31, pl. 4, and 
Exhibit B., }?. 53) declares that the acefv/ value of 


the said personal property is: 


st oa awe SLO? S01 007 
Collateral loans ae : | Pd 
Stocks and bonds.._..... 42,037,247 
Loans to polievholders.__. Sa) were 


(United States bonds and shares of New York 


corporations are not included herein. Record. pe 8. 


The actual value of the sAvres of euch life insurance 


companies is (p. 31, pl. 


~ 


7° a , * , , , } 
/ h FA r 7 joints ;* ite he Af arc the ¢ our? below }, af 
, ’ ; : 
that these exemptions were in pursuance of a / 
’ 


. . . . . ~ 
whey of the State, intended “ to foster a class of cor 


. . . . . 5 . ? 
“ porations Which exercise & sal farv iniuence pon 
. . , " . 
© . . . " . 4 » *)}i : . 
the community PPO. middle 
“- , ; ‘ ; 4 } WET i hs “| .) > " * \, ; ; 
i- ; | ba > Poarw «ive e* rip > mijd*ti ‘ j’ (a 


could be set uy to defeat the ye ration of the act of 


Conyress, 


we 

2o 
BLD 27, 0) ’ 
BOAO 00) 

ae 


~ 
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Class C.— The Act of 1857 provided that * dey ysits 
“in anv bank for savings which are due to the de 
* positors . . . shall not be liable to tuxution.” «See 


Appendix, p. 4 for the Act in full. 


It was stipulated (p 82, pl. (}) that these deposits 


pepe Oa AST ANT OO 


we oe <u 
(This does not include S68.660,001  acenmulated 
surplus. ) 
Public policy” of the State was again set up (by 
defendants and the ( ‘ourt below to defeat the appl 
cation of the comdbition of the Net ot ¢ Orierress, pet 
withstanding the es ident ertent of the execniption ania 
the employment ot this capital it competition \A ith 
the National Banks. (¢P pe). temp. | 
Class D.~-Certain bonds of the citvot New York 
were exempted, (See Aetoft }SMt) 7 Appendix, 1 ic 
Ba Actual value of these ¢p. $2, pl. 7)... 1.407 000) 
Publi putiey and the small value of the bonds 
were set yp in defense. 
Class E. The statutes of the State. as construed by 
its courts, do pet anthorize the taxation ithe hands 
7 the pred dual I ders. re? cle a | i Stat, a { 
the shares f stocks of corporations created by 
States other than New York. The aefud/ value of 
| Pal a ifie of exempted 1 eveq speitn mi ¢.™/ five “a 
ae 
‘| ne tora pret Valine «fl the ha | N i’ " Liar ks 
the State of New Yor! py. tH ot eo 
amd of State banks \? 5 Prom, Tew 


i=! mere) 


Ss 


(This sum included the valuation of the shares of 
National and State Banks, and of that part of the 
personal property, including capital stock, of domestic 
corporations which is taxable by the laws of New 
York. The latter is as follows (p. 32): _ 

In the CUity—Insurance Co’s.___ ...- ..- . $2,146,379 
nave Gos6.... . i ee 156.506 
Miscellaneovs Co’s.... ..... 90.2934, 400 

12,339,871 

34,466,612 


Railroad Co’s_._.. 


In the State—All Co's... 


eres s-e ++ + 


Total Pee $78,345,777 ) 


ASSIGNMENTS OF ERROK. 


Ist. The Court below erred in dismissing the bill,of the com- 
plainant, and in not awarding the injunction as praved for. 


21. The (ourt erred im not holding that the shares of com 
plainant are taxed under the laws of the State of New York “ata 
greater rate than is assessed upon other moneved capital in the hands 
of the individual citizens of said State.” 


3d. The Court erred in holding that the shares of stock in the 
hands of the individual shareholders of manufacturing, railroad, 
trading, and other miscellaneous corporations are not moneved capi 
tal in the hands of the individual citizen, and in holding that of shares 
of corporations, only those of corporations engaged in banking buat- 


ness are moneyed capital within the meaning of the act of Congress. 


4th. The Court erred ifl holding that the » malition of the acl of 
Congress can be satisfied by any other taxation than that imiposed 
directly upon the other moneved capital in the hands of the individual 
eitizen, and in h iding that the taxation under the New York Act of 
S57 of & portion of the capital stock of corp rations of that State ts 
“practically and substantially taxation of the capital of the share 
holders ~ as “effectually and onerously as other kinds o! mnoneved 
capital of individual citizens are taxed,” including shares of National 
Danks. 


oth The fonrt erred in uot lolding that thre exemption of the 
Sli: ' ‘of Trust Cu yy? +” Trusty, ° | ’ ' ' } . ‘ . +) ‘ } 
iare’s ii COTTageta S GPtoidi tN le Wks SITICTLE @ Viebiaticnd « the 
‘ . 4 . . " " » , — , ° ° 7 . : , 5 , + 
act of ( ongress as to render the taxation of National Bank shares illegal 
‘ ‘yg? 7 ’ : 
and Voud, Prust ( MLPMAT Os teri rice enyayed ith TOMER «TPIS Tess Tf) 


competition with the National Banks 


~7 


v 


6th. The Court erred in not holding that the exemptions of the 
personal property and shares of the life insurance companies of the 
State, the deposits in savings banks, and bonds of the city of New 
York, were exemptions of sufficient amount and character as to 
render the taxation of shares of National Danks at a greater rate than 
other moneyed capital in the hands of the individual citizens of said 
State. 


7th. The Court erred in holding that the public policy of, the State 
to foster State corporations exercising a salutary intluence upon the 
community is a legal ground for allowing shares in national banks, 
created by authority of the United States, to be taxed at a greater rate 


than the moneved capital represented by such corporations 


Sth. The Court erred in holding that the exemption by the law of 
the State, as declared by the Courts, of shares of foreign corporations 
in the hands of residents of the State, is notin violation of the re 


quirement of the act of Conyvress. 


Brief of Argument. 


Class A Point I. 


The words ‘other moneyed capital in the 
hands of the individual citizen” are not con- 
fined in their meaning to capital employed in 
the business of banking. but embrace shares of 
stock of all corporations. whether they are 
engaged in manufacturing. railroad or banking 
business, and also embrace bonds. mortgages. 
credits and moneys at interest. 


| he Aet of (Clones. Ser ee PL stil rizes the mane eril 1 tive 

- i a i ‘4 i i- ] ‘ " 
‘ hong t tive ’ tA i ‘ 4 

reater rate i ise iy? t} 

I tried j al Cilizen- i * » tate 

Phe Act of ¢ Tens isd (14S ‘ 
the taxation of nmationa Arik are uneda f watt 

7 lhiat the tay me Mita me ‘T ‘ | y State Pirie 
shares of any f the associations a rized vy thie act he ret 
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exceed the rate imposed upon the shares in any of the banks organ, 
ized under the authority of the State where such association is lo 
cated.” In the re-enactment of this statute in TS868S (15 Stat., 34), 
this second pros iso Was dropped out 
It is contended by the appellant that the words “ other moneved 

capital” embrace all such investments as are weaxured (not valued) 
hy money, or defined or represented by money or a money standard, ° 
This includes “money at interest,” public and corporate bonds, mort. 
caves, deposits in savings banks and shares of stock of all corporations, 
whether engaged in manufacturing, trading, railroad or banking 
business. We speak of a farm as of *s0 many acres.” of cloth as of 

‘so many vards,” of a railroad bond or share of stock as of “so many 
dollars” —all quite irrespective of their actual value. Perhaps a better 
definition of “ moneved capital ~ is that which direetly produces money 
only. The Court below (Judge Wallace) held that these words do not 
embrace the shares of corporations other than thus engaged mo 


hank nd /, tis Vie ae s Record. }’. Js a 


Before considering the principles involved, an examination of the 


decided cases bearing on this point may be of value: 


[he phurn V Nehool Dire lore. SS Walle. R ASU) » £2 & 
‘contended that the term moneved capital as here used 
signifies money put out at interest. We cannot con 

* ceive that money at interest is the only moneved capital included 


’ 


in that term as here used by Congress. The words are * other 


*smoneved capital. That certainly makes stock m these banks 
*“moneved capital, and wonld seem to indicate that other invest 
‘ments in. stocks and securities might be ineluded in that 
“ descriptive term.” 
The Court further intimated that hiortyvacves, jiddoments, recouniz 
ces, and Moneys ¢ wing Thpron articles of ayreemene tor the sale of 


,* 


real estate are “ moneved capital, 


The next ease is that of Adumsx \ Nurehvslle. GW tj, ‘ of) 


Interest reavirer botnets mssned iy thre eCity of Nashville were spoken ha) 


‘jy 
4 
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WIT uw of N rk f i “ssessiliyy MYAI- 
\! at Cua This pet Li estate ! rf shares of prerate stan 
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and State, failed to yp 
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of other personal property, The Court of Appeals of that State 
having ruled that the Act of 1850 did not extend to bank shares, the 
question was whether the taxation upon the whole value of the re 

lator’s (national banks) shares, without deducting his debts, was un? 
authorized by the Act of Congress, as being a discrimination in favor 
of “ other moneyed capital.” The Supreme Court of the United 
States held that it was, and that the tax could not be imposed upon 
national bank shares. 

It will be observed that the discriminating statute of New York in 
cluded State bank shares, as well as national bank shares. The dis 
crimination was not in favor of State bank shares as against national! 
bank shares, but agiallist the shares of banks both national and State 
in favor of all other species of moneyed property. . Tf the Supreme 
Court had thought that State bank shares constituted “the other 
moneved capital ” they could not have found a discrimination to exist 


in this cease. 


The case of Cummings v. The Bank, 10/1 UO 8., Lhd. is to the same 


ettect. 


The laws of the State of Ohio required ail mnoneved caput il to be 


assessed at its real value, and were in themselves quite in hare my 


with the Act of Congress. Dy a prearranyvement among the qassessors. 
the rnle of actual valuation was chanved so that whilet the shares of 


hanks. State fis well tks national. were tae vo. nt thre r trie mite. all 
other moneved capita! Wis assessed aft sik tenths of ifs sue onmdh 


gre * . ‘ } 
| he Supreme ( our? held that tf, the extent of the diserimpnation the 


a} 
assesstpent Was illegal 
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In this case the exempted property claimed to be * moneyed capital” 
consisted chiefy of the shares of railroad, mining, manufacturing, and 
other miscellaneous corporations. Bonds of railroads and other corpor 
ations, mortgages, judgments, and recognizances were also exempt. 
Shares of State banks and savings institutions were, by the statutes of 
that State. made taxable like the shares of national banks-—no dis- 
crimination existed there between national bank stock and = capital 
invested in other banking business. 

The Supreme Court of Pennsylvania (103 Penn., 387) ruled the 
case upon the ground that * other moneyed capital ” meant capital 
“invested in like business,’ that is to say, ‘* the shares of State banks 
and savings institutions.” 

The Supreme Court of the United States reversed this judgment, 


and said of this reasoning as follows: 


“The Supreme Court of Pennsylvania, after referring to 
“Tephurn sv. The School Directors, cited above, as having in- 
“volved the same question that is now presented, and observing 
* that the exemption is here, as there, only partial says: * Notonly 
* issome other moneyed capital of a miscellaneous character taxable 
‘** for local purposes, but all such capital of the same character as 
‘that which vou desire to exempt ; that is to say, the shares of 


‘State banks and savings institutions.” Again: *‘ The General 


. 
* 


Assembly has authorized the taxation of the shares of these banks 
-in no other manner and at no higher rate than other capital of 
‘a similar character.” If by this language it is meant that an 
‘illegal discrimination against capital invested in national bank 
‘shares cannot exist where no higher rate or heavier burden of 
; taxation is imposed Tiphon them than Lipo capital Invested it 
“ State bank shares, or in State savings Institutions, we have te 
‘sav that such is nota proper construction of the Aet of Congress 


+6 Capital invested in national bank shares was intended to he 


. , + ‘ 1» ] > — ‘ } nt ) " a. : ‘ 
placed Vip rerne the same footing of substantial COU ALITS iti respect 


. f ts ray? . baer Sa éaé oo ant I na @ +} m+. % boa bi leel 
) axation OV State authority, as the State establishes for other 


** . ‘ ton | : ] } } . , } 
moneved ' i} Tui In the hatids of individual Citi Zens, however 
** i} vested “% bygotl or t) ~ ts -F we 5 Bes _— ° +] Tot ‘* 
i i ‘ . *y 2h ss 1 st ‘ > eeanr “Listit'’s ; ‘Fi it I 5 =¢ 
’ . " 
? , > 1 | 
\! er statifiy he sta tes I 1 Tis iia, W i were claimed to 
create the exemptions of moneved capital, the Court Mr. Justice 
Harlan Sale 
e ’ * - x 
Unless we = greatl Misapprehend the effect of this 


‘leoisiati 9 


the Act (>] }s44 te> id i\Aal! TT} fosy both State and g*e mi? }) Ur prose - 
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‘has since been relieved from the burdens of county taxation ; 
“while the imposition by the Act of IS870 upon national bank 
* shares of local taxation at the same rate as was at the latte: 
“date, or has been since, To med To other moneved capital in 
“the hands of individual citizens of the State. leaves sueh shares 
“subject to taxation as provided in the Act of IS844.) The bus 
“den of county taxation, Imposed by the latter ect, has at all 
“events been removed from all bonds or certificates of loan issued 
“by any railroad company incorporated by the State: from 
* shares of stock on the hands ot stockholders of any custitution 
” oF COMLpany of the State which. in its corporate capacity 18 lia 
“ble to pay a tax into the State treasury under the Act of ISU: 
* from mortgages, judgments, and recognizances of everv kind ; 
- from Moneys due or ow ing TEpperes articles of aucvreement for the 
‘sale of real estate: from all loans however made by corporations 
“which are taxable for State purposes when such corporations 
“ pay into the State treasury the require d tax on rueh indebted 


*" TICSS, 


| 


After stating the averments of the till, he furthe proceeds as 


follows : 


[pon such facts and in view of the revetitie laws «of the 
ra State, if “e’Cliis ditheult tee avoid the ‘ meclusion Trimat, im re od Bee | 
“of COUNTS taxation of national bank shares. there lias been. ane 
Bi Is, such “a discrimination Iti Teaver « f othe Pr Ueperdie ve J CMP it iad 
* against capital invested bn stich al) srr. Ae = Phot colimistent?t witty) 
“the legislation of Congress The exemptions in favor of others 
a moneyed capital wpe p eral to be of such a substantial characte: 
“umount as to take the present cuse out of the operat on of 


+3 the rule Tis? 10 Is Preook wlewcriute Cua V Toimt im ceeonite | ale 


“the Act of Congress: a rule which rests upon the @round that 
; 
78 : ‘ : ‘% : t sie - 
e\act upiformits ‘eT ey miitv «rf taXxat fil ' ' ‘ nt ‘ ? 
" oe 1? a } : : , eget | ’ “9 P« : ¢* bia’ ‘ . > a f T }' ‘ , ; 
tebitifes if ‘ Npect ‘ ‘ I abi ai ‘ if ; ™ ‘ ’ ae ii 
“Tanlial CQunality is atlaitialrie, al | e restiired th this etiperen 
‘ . ; 
s | ] ' i ‘ » . ; 
law of the land, in respect of State taxation of national bant 
-_) Are... W bie thy rie p lila: r\ = F 1's i ‘ - “= iy rie 
| 
“ diserimmathion agaitiet capital itivested liar } 
the « irfts have neo «diseret ’ erfere 
Th f fae ff * 
nm the Supreme Court of tle lL nited States bear .? reorn Chita «& 
; ’ ! 
pera't and if ‘A j re ¢). weer Tue tint ; _f i} }" ‘*¢ ‘<j 4 i: ‘ i ‘rT ; i~4 ; 
: ’ ’ 5 : 
ol thipe cleariv held te the a ry « that the words oltier theneved 
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capital’* embraced more than banking capital. The only cases to 
be found sustaining the theory that banking capital only was meant 
by the Act of Congress are in State Courts or the Cirenuit Courts, and 
are the following cases, or based upon them : 
First National Bank of Utica +. Waters, 7 Fed. Rep.. 156 
(Wallace, J., Cirenit Court, N. Y.). 
Stratton #. Collins, 45 New Jersey Law, 569. 
McMahon ». Palmer, 102 N. Y., 176—6 N. EL Rep., 400 
(Court of Appeals, N.Y. April, 1886. ). 
In the case first cited Judge Wallace said that 
* The term moneyed capital in the hands of individual citizens 
* more aptly describes ready money or capital invested in private 
* banking than it does capital invested in manufacturing corpora 
* tions, insurance companies and the like.” 


No authority is cited for the view expressed, and no reference is 
made to the then recent case of People » Weaver, lo0 UL S., 530— 
ante,. Which is directly opposed 1) /'! die ple te this theory. 

The case in 43d New Jersey is directly based upon the opinion of 
Judge Wallace in the Utica Bank case, and was decided upon its 
authority and without any other. 

In the case of MeMahon « Palmer, 102 N. Y.. 176. Ruger. (. J. 
said : 

* We are of the opinion that investments in the shares of the 


companies named do not come within the meaning of that clause 
“on the federal statute referring to other moneved capital in the 
* hands of individuals, That phrase, as generally emploved, dis 


* tingnishes such capital trom other personal property, and invest- 


‘ments in the varions manufacturing industrial enterprises of 
’ citizens, “anid this is the Ssetise ii Which it is used In our tax law S. 
* 5 Appears Lv reterence to the statutes : such is also believed te 
‘be the meaning attached to such words as are venerally used in 
‘the federal sTatute., The obvious intent of the federal statute 
* Was fo prevent discrimi ation against investments mn national 
* bank shares, and to peut then: pon tferins of equality as To THN 


“thon with similar institutions and investments in the several 
* States, and the language of the statute seems to have been 
: selected MM ith, reference to that cbvpect, The rule of CoonMp aris 
Te t wit! thie rate « ANAT LO iW ste] : pers ral property 
‘ ‘ 
generally, or wit! I é restments iit Ing manniactyy 
. ing or the various other nedustria Cor ations «© ar 76 i 
' throughout the State ; wit tiie Hole ve speita tine 


‘hands of individual! citizens.” 


- 
bo 


No reference is made to the then recent case of Dover « Boyer, in 
this Court, which is apparently directly to the contrary, and it is fais 
to assume that the attention of the Court of Appeals was not drivin 
to it. 

Lhe CRT of the (lourt /P laa tip verny thiis prorat doubtless oceurred by 
reason Of a manifest misunderstanding of the decision of this Court. in 
Dover ¢. Dover, arising upon a om sapprehension of the facets of that 


case by the learned Judge (Wallace). Ile savs: 


* The capital which was exempted trom local taxation unde: 


the laws of Pennsylvania, and which the Court held in Dover 
gt Dover, te be it trnaterial portion | the moneyed cup taal 

inelividual taxpayers was /isosf hidly of this kind, being mort 
‘gages, judgments, bonds, certificates of indebtedness and 


*. Triohhe\Vs owiler Tipron articles 7 | “errecinent, 


* It is true that shares of stock of all corporations of the State 
* lable to pay a State tax were alec exe rripet i that euse: but ne 
’ cmiephusts Wiis placed, it the ld tiloets col the (4, rt. liye I tiie 


; exempt! noof this kind of capital, and, of course, (Aes . / 
ara lyhedl vhir ‘ of stock eT j ‘ / p prams s <i \¢t i i 


other corporations. — Ree rad, Ph YS. middie 


‘ 


Three ele ar errors occur in this —Tatemel 


l. The roaterial prortiern vf eNerripete (h Phlertic ve i] ibpe “i iti i ri? 


hia Was wef “almost wheolls tnortyaves, pucluments are leomeds ard the 


hike On page Thi of the Re port, in pi:k U.S... ot i wet forth that the 
Mnortvaves, menevs owing PV seelvern? cleltors, wheter thy Lil 

P 
nete, bill, bond, ete., amounted to no mere than S7443 1.7605, and 
corporation bores chidd mot erceed Sob do bee? wihiilat thre hare | 
GNI i are sliown, cola Thies sjatine preaure . ive bere] re hab eme 
(, ee thine a Pemtitiec? le? as (i te - ** minrncmal Tipe , ‘ 
boraitist Se OOO The fact therefore appears ud inp (A 


precisely the reverse of Judye Wo late ment 
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each class in the figures quoted above. The enormous proportion- 
ate weight of figures in the immediate connection with which they are 
used is such as to preclude the just statement that no emphasis was 
placed upon such exemption. 


A Judge Wallace SiuVs, “of course this exemption ” (7, Cus of the 
shares of stock of corporations of the State) “included shares of stock 
in moneyed corporations as well as in other corporations,” 

The opposite is the real puect. The exempting Act of 1868 (page 
608 of the Report) exempted the shares of such corporations only as, 
in their corporate capacity, are liable to and pay into the State 
Treasury a tax Upon capital stock, amounting to the sum above 
stated of 564,000,000. Dut “foreign insurance companies, hanks 
and savings (nstitutions’> were expressly orcopted from the require- 
ment to pay in this corporate capacity such tax on capital stock Into 
the State Treasury (page 698, middle). Besides this, shares of stock 
in State banks were eryress/y made taxable for local purposes to the 
same extent as shares in National banks were taxable (p. 606, middle). 

The dha) He stiontble fact is, that in the Ls. Ver Cast but two questions 


were put before this Court: 


First,—Whether the exemption of shares in railroad, gas, man- 
ufacturing and other corporations, was the exemption of other 
* moneyed capital” within the meaning of the Act of Congress, 
the Pennsylvania Court having ruled the case upon the ground 
that it Was nor. 


, 


Second, —NW hether (distinguishing from the //p4urn case, 23 
Wall, 480); it is a sufficient compliance with the Aet of Conyress 
that sev (any part) of this “other moneved capital” has been 
made taxable by State authority, if a “verv material part rel 
atively ° of such “other moneved capital” has been exempted 


from taXation by State law. 


This Court met the first question by an affirmative reply, and the 
second by a negative. 

The New York Judges naturally tell into the error of supposing 
that “3 moneved capital,” as used in the Aet of ¢ oligress, is thia 
which is eu ploved in banking enterprises, because of the peculiar 


provision in) the Revised Statutes of that State Part # T tle l| , (" 


IS, Sec. O1) detining’* moneved corporation It declares: =~ The term 
— nied Corporation is ise | my tris Titie. siiall be Constr sen] Teo Thea 
every C Pporation having OMIA TY }? wWers, or having the } wer te 


make itis ye Tl pied res oof rey) SIfTS of authomzed OV iaw to make 


insurances, — 


but the words “moneved corporation ~ are net confined to such 
meaning in other States, In Massachiuse tts they comprehend railrene 
telegraph and manufacturing companies as well as banks and insu 
ance companies, Under those words the shares of such COM panies: 
have heen taxed for more than fifty Vears 5 1 rsoral estate shal] 
include 7 stocks in turnpikes, bridges anid moneved corporations 
within or without the State.” Pub. Stat.. C. 11. See. 1: Rev. Stat 
i, 4. ee, ri ' PS36). The latter refer. in the margin, fo the annna! 
Ta x Act of 1 Soot), which includes “Insurance st ack. or shares «1 Jrbery 
err inh any Incorporated COTEEP HATE for a bridge or turnypl S i ud, trl 
shares in ati other Incorporated COPED MALLY is ‘| rit report col Thee conn 
Inissioners who prepared the Revised Statutes shows the intent? 
clude in the general words of the revision all that had been partie 


larly deseribed in the precedine annual taX acts 


iT the States venerally, corporations hha per bycarel iTicry peewee are 
described as * banks.” * banking corporations, and not as “ moeneved 


COPpPMOPaALOTis, 
* 


TL th, prow ples snvolvedt. 7 j, ; A ft i] ti] |» ; si 


* other moneved: capital “ iis the dec meet) cs] ar s © opr ire wl 
quoted, positively declare, where shall the line be drawn ¢ Tl 
Court has alse hele, hiele . that teonds, on ortvagves, credits, tichevs 
at interest are such moneved capital Whv are not «/ of moace! 
laneous Corporations equally within the deseript , ea pec 1s 
Aares ot national bank stock are declared in the same sentene Tt The 
Danking Aet Te lee °° eotpes Var] Cipla ae bet = l) ree? 

23 Wall, 480, antes. And if the. shares of State ba sods trust 


lth] 4? t’> lati moneved capita ris ' i? : iis 
’ . 


Is 


“invested it would have been easy to do so under some such com- 

“prehensive term as personal property. It is not obvious how 

“the equitable interest of the shareholders in such corporations, 

“which entitles him to share in the profits or upon dissolution in 

“the division of the assets, should be deemed moneyed capital 

“any more than the capital invested in any other kind of personal 

* property which can be converted into money by sale is to be 

“deemed moneyed capital, Shares of stock in moneyed corpora- 

“tions, such, for instance, as trust companies, capital invested 

“in the business of private banking, is doubtless properly de- 

‘scribed as moneyed capital. So also the capital represented by 

‘all obligations which are solvable in) money, such as notes, 

* bonds, certiticates of indebtedness and other securities for the 

" payment of money would seem to be within the description. 

t «* * * The term * moneyed capital’ has a much more limited 

“meaning than the term personal property, and it must be as. 

‘sumed that it was employed deliberately in the Act of Congress 

“to denote more restricted forms of invested capital. Ino one 

* sense the capital invested Ly the merchant or the manufacturer 

“in his business is moneyed capital, but it is no more so than 

**that which the professional mar has invested in his library, or 

“the mechanic in the impeements of his trade. If such invest 

“ments are to be deemed moneved capital, then the term has 

“ substantially as wide significance as the term personal estate. 

“Tf the capital of the merchant or the manufacturer is not 

‘moneyed capital, it would seem te follow that the interests repre- 

“sented by the shares of manufacturing or trading corporations are 

“not properly described as m neved capital. The Supreme Court 

“say (in Evansville Bank vr. Britton, 105 U. S8., 324): *The Aet 

of Congress does not make a tax on personal property the meas- 

‘ure of the tax on the bank shares of the State. but the tax ‘on 

‘moneyed capital in the hands of individual citizens. Credits, 

‘monevs loaned at interest, demands against persons or corpora. 

" tions, are there purely Pepere sentative of moneved capital than 

» person ia] property so far as they can be sald to difter, ln 

donbPtediy, there may be much personal property exempt from 

‘taxation without giving banking shares a right to similar ex- 

“emption, because property Is Theot NeCESSArL\ moneved 
‘capital. ~ | 


rye , , , 
Phe arvyument of the learned Judge comes to Tlils 


rye : ’ + ‘ " . ‘ ‘ , - 
Phe capital Lriveste] py <shll HdiVvidtial tnerchant in ils stock cof 


goods Is nut moneved capital——it is pers nal property. 


1) 


The interests represented by the shares of a trading corporation 
are the equivalent of the investment by an individual merchant 
in his stock. 

Therefore, shares of i trading corporation are thet HOonever 
capital, but are personal property. 


This reasoning is necessarily based on the t uth of the statement that 


; . the interests represented by shares in a corporation owning a stock of 
goods are the equivalent of an interest in a stock of goods owned In 
an individual, ¢. «., the goods themselves. 

Ayain the learned Judge says : 

” Shares of stock in moneved COPporatlons, such lor tistutice ae 
trust _ Companies, capital invested in the business of private 
banking, is doubtless properly described as moneved capita 
(p. 2S). 

7" The equitable interest ofa shareholder Lin trad ber Corpora 
tion is net moneyed capital but personal property.” 

That is to Bay : 
A share in a trust company differs from a share in a. trading 
COTA 4 and therefore one is mW meved capital andthe other ts 
ee Gis not, but is personal property 
Dut there is no difference in the nature of the shares themeely 
the only difterence lies 1 the nature of the P je fy owWhiecel the ¢ / 
pation owns—in the one case moneved property mama in the other tay 
gible personal property, 
llenece, te constitute auch 4 lifts renee between the aliares ail 
te eXist, it must be that a share mm a trust cor pPaAnV Is ath cowie refit 
property (7, ¢., moneved capital), of the trust company, and a share 
7 trading corporation is an owners! prin The peresperty @., perraotin 
property), of the trading company 
[put thin Court has pe peatedly decuted that a al hidiley 
owner of the cemnds of the corporat nm and fas } estate Wwhateve! 
> them. 
: Van Aller VL aneanc Wa ‘7 
Farringto Pennessee, 05 U.S. 67 
Sturves v. Carter. 1J4 0S 4 
New Orleans v Il i190vU.8.. 2 


° es . " . " ’ 
Vleace. itt ew vither that t} , , oh, iad J 
j y j ; si ‘ ‘i , a 
fg. «hii iia j me 7 oe, j , 


f ry an th, ileea tal feat i; j Popak ; sal , , 


+4 Mioneved apita! ” 
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necessarily the money which an individual had and has invested. 
When we speak of the capital which a merchant has, we do not mean 
the money originally invested in his trade, for that may have been 
sunk in losses or doubled by profits. We do mean, however, that 
property which he now possesses, beyond his indebtedness, and which 
may be subjected to future liabilities. 

So we do not mean the individual's original money invested in bank 
stock or in railroad bonds or otherwise, when we speak of his moneved 
capital. We mean the bonds, the shares, the credits themselves. In 
other words we mean that (ufo which the capitalist has invested his 
money, being that which he now owns. The inquiry arises, therefore, 
Into what has the purchaser of shares of a corporation invested his 
money — what has now become of his capital’ Obviously enough, the 
shares themselves and not the railroad. The corporation has put fs 
monev into the railroad, and the railroad has become its capital-—but 
the shareholder bought shares and they are its capital. They are his 
“moneved ” capital if shares are ever moneved capital, That they 
are in the case of hanks, National or State, Is conceded an has been 


decided, 


Therefore. all shares are “ moneved capital in the hands of the 


, 


inction be 


, 


individual citizen,” unless we entirely obliterate the dist 
tween the corporate ownership and that of the individual shareholder, 
and hold a corporation to be a mere aggregation of individuals with 
partnership interests in the property owned in common in the mame 
of the corporation. This theory lias heer so often 7 nounced by this 


‘ ? ° ° : ‘ ‘ 
(Court that if is unnecessary even to cite the authorities. 


The intent of Congress in constit ititiyy This restriction Lprony bie 
. ] *,. | : , , ‘ s ' ‘ ‘ ‘ ‘ 
powers Of the States to tax shares oo ariel bakes Wis based 
7 


' : ‘ : ae | i oe 
pon the necessity of profe tion, DUT hot protection solely against 


‘neroachments 


oF 


ation of national] bank shares. 


A | 


- 


a State say to its citizens, “If vou invest a hundred dollars in 
national bank stock, vou shall pay as a penalty therefor the sum of 
tive dollars into the treasury of the State, but if vou will invest it 
in a share oft it railroad COTMPMATS designed te develop the mterests 
of this State. you shall not be required to pay such penalty.” there 
can be no question that such discrimination would be quite as 
effectual in driving capital out of national bank hiv shares as if 
the discrimination had been made in tavor of thi development of 
a State banking enterprise 
for these reasons, this Court said in the ease of Dover 

Dover, 1h i. 7 that capital invested in national bank shares 
was intended to be placed upon the same footing of substantial 
equality in respect of taxation ty State mutheos try, us the State 
establishes for other moneved capital however snr sted, whether in 


State bank shares or otherwise 


Class A Point II. 


Shares of stock of railroad and miscellaneous 
corporations being * other moneyed capital in 
the hands of the individual citizen,” within the 
meaning of the Act of Congress, the State of 
New York has exempted such shares from all 
taxation. This constitutes an exemption of 
“a very material part relatively of other 
moneyed capital” and renders void the tax- 


The 


sPeudat 
se 
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The “manner”’ therein prescribed was to assess such company with 
the amount of its * capital stock, paid in and secured to be paid in, 
and of all surplus funds, after deducting the sums paid out for all the 
real estate of such company * * and the amount of stock, if any, be- 
longing to the people of this State, and to incorporate literary and _ 
charitable institutions.” 


This method was altered by Chapter 456 of the Laws of 1857, as 
follows : 


“Sec. 3. The capital stock of every company liable to taxation, 
“except such part of it as shall have been excepted in the assess- 
“ment roll, or as shall have been exempted by law, together with 
‘* its surplus profits or reserved funds exceeding ten per cent. of 
“ its capital, after deducting the assessed value of its real estate, 
‘and all shares of stock in other corporations actually owned by 
‘such company, which are taxable upon their capital stock under 
“the laws of this State, shall be assessed at its actual value and 
“taxed in the same manner as the other personal and real estate 
‘of the country.” 


It is perfectly clear that «Ares of stock sn the hands of the pnidivid- 
wal holders thercor ave not taxable under the laws of the State of New 
York, excepting the shares of banks, State and national, under the 
Act of 1882, ante, p. 2. 

The character and eftect of the taxation of corporations under the 
Act of 1857 (just cited ) will be seen hereafter. 


The matercality ot this exemption thus appears : 


The Stipulation i Reeord. p. 3h, pl. 33) shows: 


The agvregate value of the shares of stock of the 
Incorporated moneved and stock corporations inecor 
porated by the Laws of the State of New York deris 


ing an income or protit from their capital or other 


vise (not including life insurance companies, trust 


COMIpAaTIGs, DAtihs OF bankit “v associations, organized 


minder the author ty of this State or of the United 


States), amount tothe enm of .......... . eee. $400,018, 802 
And of the Life Insurance Companies (p. 31, pl. 4) away ALLL 
And of the Trust Con panies | a. we. ib) oer DTS Oe 


cn i a " : -~ =<. 
Potal shares oo } Pea (, 62 
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The total par value of the shares of National Banks in 
the State of New York, is (p. 33) i. 83,054, 160 
and of State banks (p. 33). ... i ws 22,815,700) 
and the total assessed value of all the 1 tan: ol le per 
sonal property in the State was : 


In the city (p. 32) 2... oe... . £202, 673. 806 
In the State exclusive of the city DDL. O82 360 
ee S354 806, 174 


This sum ineluded the valuation of the shares of Na 


tional and State Danks, and of that part of the 
personal property, including capital stock. of do 
mestic corporations which is taxable by the laws of 
New York. The /a/ter is as follows (p. 32): 


ly the (uty Insurance Cos x 146.370 
Trust Co's. Pa 156.506 
Miscellaneous Co's __....... KY IRS 4000 
Railroad Co's. 12 S087 I 

In the State— AN Co's . 2°... 34.466. 612 


Total = 


The learned Jud: ve of the ¢ ‘ourt he! WwW concedes the tterpatat of 


this exemption, if it is an exemption 


lle Sii\Vs |}. th): 


: It is obvious thataf’ shares of stock in miscellaneous Corpora 
‘tions. other than those which are commonly called moneved 


: Corporations, fall within the «de signation of * mere ved cay ital, 


: } ’ : . 
‘the verv large amount of this k nd «of capital which, under the 
‘svyetem of this State is exe tripe! Irom taxation “in the hand 
vies individual citizens, Porms & tnates cal port iy f the acrurreyvate 


capital.” 


Such shares bering, therefore 
|. Moneyed capital, 


2? Exe reap from taxation, and 


i} A materia | rt mnreiativeiv of the wi 
it feoolicoWS That, under the ruie established by thm Court in bover 
Dhowe 113 UL. S.. the State has not complied with the re juirement of 


: ° *,? ’ ‘ , . . . 
Act of ¢ onyress, and the attempted taxation of the shares of : 
’ 


ona! banks is Vou 


Class A—Point III. 


The shares of stock of railroad and miscel- 
laneous corporations having been exempted 
from taxation in the hands of holders thereof, 
the taxation of the property of the corporation 
under the Law of 1857 is not a taxation of the 
‘*moneyed capital in the hands of the individ 
ual citizen” owning such shares, and is not a 
compliance with the requirements of the Act 
of Congress. 


The Court below, conceding that the shares ot such corporations 
were not taxable in the hands of the owners thereof, decided that the 
moneyed capital of the shareholder is in’ fact taxed, nuder the 
' Act of 1857, as effectually as thongh the shares were themselves 


assessed. The learned Judyve said: 


* There is no reason to suppose that Congress cared at all 
‘about the wots the States might adopt for the collection of 
i their PANGS, A tax Imposed ov) the capital or property of il 
‘corporation falls as effectually on the capital of the share. 
‘holder represented by his shares as does a tax upon the shares 
hs directly, anid although in legal contemplation “a tax Hpron the 
‘former is nota tax upon the latter, practically and substantialls 
‘taxation of the capital of the corporation is taxation of the 


. Cup tal a] the shareholder ” re eord, }?. oé 


‘This kind of capital should not be deemed exempt from 
‘taxation under the svstem of this State, because. as has been 
already stated, it is taxed as effectually and as onerously as 
‘other kinds of moneved capital of individual citizens ; and 


' . ‘ ‘ ‘ . + . ’ ‘ 
though such tax ism assessed against the shares directly it 


s+ ’ . ‘ ° ? ‘ : ; . : " . 5 > . 
Palis ultimately and wmevitabls pon the capita of the md) 
4 P . \ as } » . } . +. at . 
lual invested im Lhe beneticiaries of a trust estate are the 
. — th. ’ > of ’ 14 7 ‘ z= >) i’ ° , +} » " *.,? ‘ 1] . {: ] ‘ lel . } 
pEISS WS EESPESE USE iXes of the estate really: Talis, although 
. *; . . . . . | ' 
it i>~-=t's Tike - ’ ae ule acrultist them, Pet acraitst this 
ts» afar o re *> " see ’ 6.6) , ') * oo | , 
‘ . >| tial ’ Sane? | i} ‘? ie" }* ssi! chi prberpeerd \ 


~) 


i. a , ° 
Phe burden EEL prmend biped Tiye: i i] , ij wi Ps i'n ‘ | tiie q*a) / «1 
; 


)” 
a? 


“its surplus profits or reserved funds excceding ten per cent. of 
“ its capital, after deducting the assessed value of its real estate, 


- and all shares ot stock aT other corporations actual y owned 
by such COMPANY, which are taxable te their enpital ate ck 
- under the laws of this state. shall be it sessed ral ifs aetiunl \ allie 


“ek and taxed in the SAC 6fnGader 6 ft the other pers naliand renal 


* 
* 


estate of the county. 


We reply: 


Under the Act of IS57, it is net the capital “in the Agnad/s of 
the individual” holder which is taxed. nor is such eapital 


assessed’ atall.. The Act of Congress requires both 


The capital stock of a corporation, and the shares of that COPrporn 
tion, are two separate species of property In separate ownerships, 
and both ure tuxable or neither, in the discreth nool the | eerie iad 
ture, llence, taxation of one is net the taxation of the other, and 


1] 
j 


the taxation of both is not doubletaxation. Hence. also. the dittes 


ence between taxation of shares. and thetanation of capital sti K. 


‘ re 


: ? 
is wel one of form merely, bu sone of stilstanes 


Phe Act of (Congress does not contemplate | ite biol 
express requirement, and this Court lias repeatediv retised 
aecept a TANATION con the capt shaol me rye ration. as a: paritiite 


the taxation of the shares 


>= id ’ , 
noder the Act of 1.04. a sof ae | Year Vanien? fooam ta ip merd 


tape Ti the shares 
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the shares of national banks. 


[Under these heads, we say 
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belonging te he assessed value of the property 
* _ 


2. The capital stock of a corporation is an entirely diftereut piece of 
property from the shvres of the corporation. The capital stock of 
a corporation consists of its property ; that of a railroad company — 
consists of its railway, its locomotives, cars, machinery and depots 
and, incidentally, of investinents in stocks and bonds. It may 
and does often consist of property of an intangible nature possess- 
ing great value—such as the right of way, a business “ good will,” 
ete, 

But the shvres of that corporation are not property of such 
character—they are not interests in the railroad or locomotives 
nor even in the business “ good will’’—they are intangible inter- 
ests in the promts of the bussness of the company and, upon the 
termination of such business, in the proceeds of the property after 
payment of debts. Whilst a shareholder is interested in the 
property of a company, it is not that he is an owaer thereof, but 
because the profits of the company, in which he is an owner, are 
greater or less by reason of the value of the property of the com- 
pany. In other words, his legal interest is in the product of the 
machine and not in the machine itselt. 

[In fact,a general creditor of a corporation has a far greater 
interest in the corpus of the estate of the corporation than the 
shareholder, and it would be much nearer the truth to say that . 4 
the taxation of the property of the corporation is equivalent to the 
taxation of its bondholder for his bond 

The capital stock and the shares are held by distinetly different 
persons ; one the corporation (an artificial person it is true, but none 
the less a separate entity . the other the shareholder in his natural 
person, 

But it may be argued that the creation of a corporation and 
the issuance of shares’ does not make the shareholders richer. 

They may say that if three men, owning a rolling mill, choose to 

create a corporation, to which they convey the mill and receive 

the shares of the corporation in payment, these three men are no 

richer than they were—that there is ne more property in. the 

State than there was before, and, hence, that the property and the ‘ 
shares must re the Pulle thing 

his is a mistake. True, there is no more erea/th in the State, 
but there is just t vice as much property It is ery sitniiarto the 


case of a conveyance by one hatural pre ls nth another ol i (rise, 


taking @ mortyaye in part pavinent there Teo Now, the purchaser 
owns the house and the vratitor the nertyaye, and vet there is no 
more edits than before Yet Tne iaw and the community declare 


that each nial to this tratisaction las in owners 
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It is property which the fundamental law of New York looks to 
for taxation—not wealth. The law taxes the land to the owner 
though it be mortgaged beyond its value—and the existing law of 


New York also taxes the mortyave. 
hin, rington . 7’ Litt RMEF, DS qi S\ » OAt. 


The ‘apital stock and the shares of capital stock are distinct 
‘things. The capital stock is the money paid or authorized or re 
ens quired to be paid in as the basis of the business of the bank and the 
‘means of conducting its operations, lt represents whatever if Prt 
* be invested in. The capital steck and the shares may both be taxed 
‘and «478 nol double taration” 


av ae, trl, is.’ = # Vfisixton. LT ‘bh  @ cad. 


‘it is well settled bry the decisions of this Court that the property 
of shareholders in their shares, ana the property cnt the Cory ration ny 
its capital stock, ure distinet prrerperns interests, and that leoth rica bie 
taxed.’ 


Nlurges V. Carter, ] Lj / . A] 


“It mav be conceded that eeneralls the capital or the capital st Moh 
ofa corporation is its property, Dut the shares held by the share 
holders are distinet from the capital stock of the corp ratiet. ind tiie 


taxation of both is ne? necessarily i uble TaN atierd 25 
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* This Act exempts only the capital stock and personal property 
“of such corporations and joint stock companies from assessment 
‘or taxation. 

“ There is a wide difference for the purposes of taxation 
* between the capital stock and the personal property of a cor 
ie poration and the shares held by the several stockholders, Capi- 
“tal stock and shares therein are distinct species of property, as 
“ distinct as real estate and the mortgage by which it may be 
‘encumbered. The corporation and its capital and property are 
* one thing, the stockholders and their shares quite another. 

“ The corporation has the legal title and right of disposition of 
“all the corporate property, subject to the conditions of its 
“charter. The stockholder’s right is to enjoy a proportionate 
“part of the profits, or upon dissolution of the corporation a pro- 
“ portionate part of the assets, after payment of debts. This is a 
** distinct, independent interest or property held by the share- 
* holder, like any property that may belong to him.” 

* And because property of shareholders in shares, and the prop- 
“erty of the corporation in its capital, are distinct property in 
‘terests, both may be taxed. Van Allen ¢. The Assessors, 3" Wall., 
“573. As both may be taxed, both may be exempted from 
“taxation by legislative authority, but one is not exempted by the ? 


" exemption of the other.” 


And vet his Honor Judge Wallace nov holds in the ease at bar that 
“practically and substantially taxation of the eapital of the corporation 
. | 


is taxation of the capital of the shareholder’ ! 


The aryvyument on this pont Is expressed with remarkable Vigo! yy 


the Supreme Judicial Court of Massachusetts in 


Commonwealth vs. Hamilton Co., V2 Allen, 20%. 
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of property belonging to a corporation is one of thi 


‘consideratt 
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ty “It is not made uy solely by the valuation or estimate which rhbin 
lit “be put on the corporate property, but it also includes the profits 
“and gains which have attended its operations, the prospect of its 
mn “ future success, the nature and extent of its corporate rights and 
r * privileges, and the skill and ability with which its business is 
M ‘managed. In other words, it is the ost/mute put on the potent: 
i> , ality ofa corporation, on its CAPACIT) to uvall itself profitably 
re % “of its franchise, and on the mode in which it uses its privileges 
‘e “as a corporate body, which materially influences and often con 
“trols its market value. 
if * Familiar examples will illustrate this. Thus, the shares in a 
is * corporation Tria have it market value and me i] Porm liicrl prriee 
(., ¥ before any ot ifs capital stock nme Lene a } biel Ith, al if ly is were ‘j 
y “any corporate property, In suel. case, it is the estimate peut oni 
a ‘its franchise and the eXpectation of the benetits and advant Tid 
, “to be derived from it which wive it a value So there ma is 


- 
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; 
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two corporations organized. with similar powers, having the 


‘same number of shares. the same smrount of property on capital, 


‘ 


‘and both mav be envaged in the same branch of business. The 


' market value of thie shares nh cornea roeormtionds: eas toe cteotalele 
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‘that of the other, because one ts Prosperatis ane HKEIV to ake 


‘large (ralnis, while the other is unsuccessful, and is earrs brbar «ony on 
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Some principle, 
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The identical prop: cal was made to this Court before in 


Luan A //, - Be A xs SSOIP'R, p Wes//.. O73. 


This ease arose under the National Bank Act as it then stood, in- 
cluding the second limitation that * the rate of taxation upon the shares 
of national banks shall not exceed that imposed upon the shires of 
State banks.” 

Under the identical sections of the Revised Statutes of New York 
here relied upon, the shares of Stute hanks were exempted from taxa- 
tion, and under a law (C. 240, Laws 1863), identical in substance with 
that of 1857, here also relied upon, the cap tel stock of State banks 
were taxable to the corporations. “It was claimed by the assessors in 
that case, precisely as it is claimed by the defendants in this case, that 
this latter tax on the capital stock of the State bank was substantially 
equivalent to a tax upon the shares of the bank, casting the same bur- 

; den upon the shareholder, and that therefore the requirement of the 


Act of Congress had been met. 


The Court said: 
* The decree of the Court of Appeals must be reversed, on 
‘the ground that the Enabling Act of the State, passed March 
*9. 1865 (Sess. 1. Ch. 97), does not conform to the limitations 
. ly the act of (Congress, passed June 3. 1864. Ch. 106 (138 Stat.. 
*09), organizing the national banks, and providing for their 
** taxation (Sess. 4] The defect is this: One of the limitations 
‘in the act of Congress is, ‘that the tax so Iniposed under the 
‘laws of any state pon the shares of the associations author- 
‘ized by this act, shall not exceed the rate Imposed upon the 


e ad 5 , 5 . , . 
‘shares of anv of the banks organized under the authority. of 


" , . ’ . i! . + * 
‘the State where such association is located Phe Knabling 
. m ‘ ‘ e* . + i. ae . 
* Act of the State contains no such limitation Phe banks «of 
’ ° ' } | 
‘the State are taxed ep rork thew ¢ apritial ¢ and although the act 


** ‘ ~ ] } | . : ' } 1} 
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“it by the charter, and forthe purposes for which it was created, 
‘can deal with the corporate property as absolutely as a private 
| “individual can deal with his own. This is familiar law. and will 
| ‘be found in every work that may be opened on the subject of 
“corporations. A striking exemplification may be seen in the 
“case of the Queen » Arnoud, @ Ad. & Ell, N.-S.. 806.) The 
‘question related to the registry of aship owned by a corporation, 
=i Lord Denman observed : 2 lt ap pPecars tor me that the bes itish cor- 
‘poration is, as such, the sole owner ofthe ship. The individual 
“members of the corporation are no doubt interested in) one 
** sense in the property of the corporation, as they may derive in 
~* dividual henetits from ifs INCreASE, or loss from: its cde reuse - 
‘* but in no legal sense are the individual members the owners.’ 
* The interest of the shareholder entitles him = to participate in 
“the net profits earned by the bank in the emplovment of its eap 
‘ital, during the existence of it- charter, in proport one ter the 
“number of his shares > and, upon its dissolution or terraination, 


“to his proportion of the property that may remain of the «eo 


* poration after the pavinent of its delbt- This is a distinet. in 
‘dependent interest OF Property, held by the shareholder like 


‘anv other property Thimtl wav teeleee toe thin 
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The jer ome ypestinn I, i‘ vende /" Ai scussion Wiis raised and decided 
by this Court in 


People », Commissioners, 4 Wallace, 244. 


Under the law of the State of New York in taxing insurance and 
other corporations upon their capital stock deductions were allowed by 
law to be made for investment in United States bonds. No such de- 
ductions were permitted in the taxation of the shares of national 
banks. It was objected by sharelolders of the National Bank of Com- 
merce that such taxation of the capital stock of State corporations Wiis 
a discrimination against the shares of the national bank in violation of 
that condition of the act of Clonwvress which requires that the taxation 
of the latter shall not be “at a greater rate than that assessed pon 
other moneved capital in the hands of the individual citizen.” 

This Court denied the proposition, upon the ground that, under the 
act of Congress, the comparison is not to be made with the taxation of 
corporations pon their capital stock, that lief being moneved capital 
in the hands of indivi lual citizens, but that it must be made with the 
property of the shareholders in their own hanes, that is to Say, the 


shares themselves. 


Mr. Justice Nelson said: 7 : 


ry ‘ sl . ° 7 . 
wiaie Phe ( OD Isslonmers, their return. state that INSsurance Com- 
‘panies created under the laws of the State. and doing business 
* Wik the citv of New \ rk. were respectively Hasessed pron the 
‘ ; . 
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* balance of thei Capital arid surplus pore tits, liable to taxation, 


“after deducting de ducting theretrom sueh part as Is invested in 


Justice Nelson also said : 


* The vreneral question Wits distinetls presented nm the bank 
“cases of the last term, of which Van Allen # Assessors was one 
‘of the class, and disposed of. It was there said: * But in addi 
tion to this view, the tax on the shares is net a tax on the capita! 
‘of the bank, The corporation Is the legal owner of ail the 
° : * property of the bank, real and personal: and within the power 
* conferred prom it by the charter, and for thee Pull pomes for whic! 
= it Was created, cit deal \ ith the corporate property as aly biitesi\ 
“as a private individual can deal with his own , The 
“interest of the shareholder entitles lim to participate in the net 
_ profits earned by the bank, in the chiplovimnernt cel ts Capita 
* during the existence of its charter, in) proportion te the munily 
‘of its shares: and upon its dissolution or termination, to his pr 
* portion ot the property that may remain of the. rat 
“after the pavinent of its debt: This is a distinet, independent 


oé . . } ° ’ , 
inferest o1 property, held by the shareholder like anv othe) 


‘property that mav belong te him :) and, we add, of course it is 


‘subject to like taxation.” 
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substantially, as the assessment of all the shares; for from the value 
of the latter no such deductions could be made, unless expressly autho- 
rized, which has not been done in New York. 

Gut, it may be replied, that it is just to make these deductions, 
otherwise there would be double taxation or taxation of property not 
intended to be taxed. This nay be true mn pur, but the justice of it 
is nO more apparent in the case of the capital stock than in that of the 
shares. If they are substantially the same thing, as the defendants 
declare, then if justice demands the deduction of the excepted property 
in the one case, it equally does in the other. 

Instead therefore, of the taxation of capital stock under the law of 
1857 being substantially the same thing as taxing the whole of the shares, 
as claimed by the city of New York, the one differs from the other in 
at least that ratio which the excepted investments bear to the whole 


value of the shares. 


The actual result ofthis difference 


between taxation of all the shares and the taxation of that remainder 
of capital stock permitted bythe law of 1857 is clearly shown on the 
record, 
The agvreyvate value of the shares of stock of the corpora 

tions of Vew } ork other than lite Insurance ana trust 

companies Is i Ws seas as STOOPS So 


(of life insurance companies (}) me. SOOO) 


Of trust companies (p. 31) 32.018 900 
Total value of all shares ‘ STVOOG ee 2 
Dut the actual assessment of capital stock of thecorp ri 
tions under the Law of IS57 was (it is admitted. Jr. 2), 
‘after Making deductions for investments in ren! 
“estate, shares of New York co ‘a tions 
‘and non-taxable securities,” 
Tn +) (% 
| surance ¢ a met! i ls i aad =? 146 7H. 
Prist ¢ . oie Poi 
Miscellaneous Co's 20 254.400 
Railroad ¢ 2S GT 
B45.S7 7.100 
()) rf f : 4.460.012 
8 343,777 


ee ES nee as ae S712 284015 


Thus it is quite apparent that the taxation under the Aet of PSOG seo 
far from being ** substantial taxation of the shares.” amounts, in 
fact, to the taxation of a sum equal to only 12 per cent. of the shares 

It may be suggested that this difference is not the result of the statute 
but of the oversight of the assessing officers, and of this point the Court 


below threw out a hint. 


! is] 


To th s we reply that there Is no averinent itl bil] or alhswer, 


prooton either side,of any dereliction on the partol the assessing officers, 


and such short coming is not to be assumed otherwise. — But, further, 
however it-may be with private individuals, itis practically impossible 
for corporations in New York to eseape taxation on their eapital 
stock The statutes require under “vere penalties nl] com panies ber 
report in detail arininall to the Proper wssessor, and dniplicnte & are | 
he furnished hy ther ter the state Conoptroller a appemdin, }? 
That the latter has been done is quite apparent from the stipulatro 
From the valnes as thus shown, the assessors make the assessment 
after first making the deduetionms require i ty the Act of Iso7 

From that whieh precedes will flow our next reply to the argument, 
heretofore stated, of the Court beiow 

». The Act of T8457 does not HH pPOme Upp New York corporations 
a burden equivalent In substance (much less in law) to that irtap mer 
by the Aet of [SS2 Go the shares of natronal banks 

\s ne }tist heen seer Lie Net | ISo7 pMortnnites Tiie 

ire ¢ apeital ston] 

in domestic «¢ 


fhe State 


Sin 


Total value of shares of all N.Y. corporations (as ante). STVOO7T7, 792 


Instead of deducting all nontaxable securities, 
deduct only real Ne 00 Dik dn ka dn deeone takes 340,000,000 


The assessment would have been....__ ....... ...... S400, 977, 702 
wee! 


But it was only (ante p. 34).......... Se 78.34: 
A difference of... . P ve noee 0412.234.015 


In other words had the capital of S790.577,792 been invested in 
national bank shares, it would have been taxed, under the existing system 
of New York, upon a remainder (deducting real estate otherwise 
taxed) of $490.577,702, but, as it is invested in the stock of domestic 
corporations, the latter only pay on S78,543,777—or six toone against 
the national bank shares. 

It has oe suvvested hy the (Court below that State Cor} pros ati lons par, 
under the law of ISSI, a State tax direct to the Compt roller which 
the national banks do not pay. That law Hn posed i -mnall specific 


tax on the franchise of State COrporationtis, hut rpeee vsly relied them 


; ; . . , os , , 
Sj satis his puyment oy if Nfl, fis 2 [pital vhowk atta f.at hii poh th, 
/, ‘ /f (’ NN MNJ ¢ if, (See the sfatute, Ay prey (LIX. |’. boy 1") af ts fo = ii \ 
the retofore , such Corporations had paid on the local assessment a 


“fate tux, together with the local tax: thereat? r,—thev were not to 
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*hkrom a reneral comparison of ifs his Law provisions with 
; 
. ” ’ “? sin is ‘ i . . ? . 
the tax laws in force at the time of its enactment and the statis 
‘tics relating to taxation, we fihd that in anv event it pros ides 
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for the reason that the comparison was not to be made with corpora 
tions nor with capital stock as a whole in the hands of corporations 

that the one was not an “individual citizen” nor was the other “moneved 
capital,” and that shares and capital stock are entirely different thing 
in different hands The technical lec! discrimination, of which Wwe 
complain, lies in the fact that the shares of a railroad company, for 
example, which are moneved capital, are thet tuxable, whilst the shares 
of banks are taxable. Reference to the fact that non taxable securities 
may be deducted inthe one case aud notin the other las so frequently 
been made witha view solely of showing to the Court that the argiimment 
of the (‘ourt helow TEprOrk which its decree Wiis festirecdend, Wiis @rratieot 
and that the discrimination complained of was not technical only, but 
was substantial as well. The discrimination consists in the adoption 


of d ferent svsteins of fuxation., the one for the national bank shares 
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Class A-—Point IV. 


The exemption of shares of Trust Companies 
from taxation in the hands of the shareholders, 
of itself constitutes a “material discrimina- 
tion" against National Bank shares. 


The Court below concedes that “shares in Trust Companies are o 
properly described as moneyed capital” (p. 28): but claims that 
the taxation of these corporations under the Act of 1807 is ** substant.- 
ally ~ the taxation of the shares as if separately assessed. 
Chapter 506 of the laws of 1880, which is entitled “An Act to 
provide for the taxation of banks on moneyed capital engaged in 
the business of banking, receiving deposits or otherwise,” provided 
in Section 3 as follows: 
se The sti wkholders res ery bank, banking asst melation or 
“6 Trust Company organized under the authority of this State or 
‘of the United States. shall be assessed and taxed on the value 
“of their shares of stock therein: said shares shall be included in 
‘the valuation of The personal property of such stockholders i 
‘the assessment or taxation at the place, City, towh or ward, ® a P 


. ‘ . . one 
whe re Sate eres + heal RIT? fesscretliat deel) €9] i at (4) J ig fh os le 
* 


Thro whout the remai ner sections of the -Tature, whicl relates te 
the riethod cof proce hure. where tl banks, oy mt kit cy associations are 
referre J Ti, / ff ¢ 01 / “wv is ise included. 

On July 1. ISSY. bv Chapter oY an act Was passed entitled “An 
Act to revise the statutes of this State relating to banks, banking and 


trust ¢ rh pal is. Ww i*ti re] ealod the Te revoing statute Appendix 
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situation with that of corporations in general (otherthan banks). The 
stipulation shows ip. $1, pl. 5) that the “ agvregate actual value of the 
shits of the capital stock of frat co, a pnene 1ON eXisting in the State of 
New York and organized under its laws amounts te S32,01T8 900 
The detailed statement on page S4 of the record shows that the par 
value of the capital stock of sueh corporations WHS S1Y Hove M) 

he. menibn rind that the assessed value of the entire capital stock at 
all the national banks in the city of New York was 845,046,074 only, 
it would seem that the exemption of eee ae 4H) worth Record, |. Se 
Tarp), of shares of trust COM panies in that citv. isa” very } paterial 
discrimination.’ 

It is. however. the contention of these e toplainants that the diserm 
ination under the laws of the State of New York in favor of the share 
of stock of trust COMPANIES, “8 acrullist the shares of national batikes, isa 
very material one and viclates the Act of Congress in anothe 
sense than that arising from the mere weight of dollars’ worth of prop 
erty excluded from the taxable class in which the shares of national 
banks have already been included 


ry, . . . . 
Phe Supreme Court has said in the Bover case that a “ very ma 


terial diserimination avuinst national bank sf ‘k | fhe lawe ora 
State would bee _ holation of the crated)? ! rit cmerct hy q as vrr@ss tUprel 
. ° ; 
the ricelit to tax national bank stoc! N eces woilv. the Court did not 
detine what would constitute a ty discrimination In that 
case, the verv material discrimination found was in the olurne | 
moneved property, other than rial dent i bora lk ~lare , @Aet pete eS 3 
TANG, relative to the volume of such per parts that was taxable 


‘ ‘ ’ | 
under the law Wi have. in following that ease. heretofore « 40 
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against State banks of issue, and was intended to protect the national 
banks from discrimination with relation to the franchise ‘possessed by 
them of issuing bills to circulate as money. (Lionberger ¢. Rouse, 
Wall., 468.) When, by the operation of the national bank law, such 
State banks ceased to exist, and there was no longer the possibility of 
such discrimination, Congress removed that express limitation. Dut 
the law creating the national banks expressly granted, among other 
banking powers, that of receiving deposits and of making discounts of 
commercial paper with such deposits, That is to say, the national 
hanks, besides being ** banks of issue,’ are also ** banks of discount 
and deposit.” If any taculty is of greater importance than another to 
the efficient and profitable operation of the banking system, it is that 
faculty of discount and deposit. It must, therefore, be assuined that 
Congress, in legislating for the protection of the national banks, liad 
in contemplation quite as much the protection of the faculty of dis 
count and deposit as it had the faculty of issuing bills. 

The National bank Act most carefully prescribes restraints, restric- 
tions and method as to this faculty. It 1s because oft these prescribed 
restrictions, restraints and method as to deposits in the national banks 
that these banks are 1 re eminently eflicient as creatures of the National 
(ac vernment, and dese ved] popular aloe the citizens who ure 
their depositors throughout the several States. 

Ilence if the State of New York DS anny species of legislation per 
taining to its own creatures which possess the franchise of discount 
and dep mit. rt ‘ti the case of the trust COMpPAanies, does relieve them 
or the shares therein trom the peu lic burden of taxation which it spe 
cifically imposes upon the shares of national banks located and ope 
rating in the same cuumunity, side by side, that legislation is /n itselt 
a discrimination against the national bank and is in violation of the 
act of ( ‘ongress aforesa l, irrespective of what the State Nine have done, 
with relation to the remainder of other. moneyed capital within the 
State. In the case of trust companies this relief from taxation is 
afforded LA the State at the same time that the burden is continued 


. 


upon the shares of rial mal banks 
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hve eCurhitivy proewel (MHP Anies as compared with that 

of the national banks is therefore n irtured by the State to the disad 
‘ $ ¢) . ] ] ! “a 

Vantage of the national banks. \s competitors in the conduct of tlils 


business of discount and deposit hi State has to this degree diminished 


thie eth lene) ol the creature ot the National (rovernment. These 
trust companies invite and receive deposits subjeet to cheek, thes 
make mvestinents 1 commercial prey er, they make | ans of monev on 
pied re | =f | " 


] e State ol Ne ) PR Tides Bevery shed this disermnination under 
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the Statute of TSSY, just quoted, by relieving from taxation the shares 
of the capital stock of trust companies whilst it has continued the tax 
on the shares of national banks. That a distinet s#/en? existed to thus 
discriminate is indicated by the fact that theretotore all shares of 4e// 
‘national banks and trust companies ,» were taxable under the same 
section of the law, and that by the same section in the Aettof TSsv 
the tax on the one was continued whilst from the other it was removed 

Nosubstitute was created for the tax thus removed, but the eorporcetron 
itself was thereby thrown back under the law of 1857. The situa 
tion thus purposely created Ly the State of New York is this: “ If the 
citizen invests his money in the shares of national bank stock we will 
taxhim on their full value, less only a proportionate amount of the 
real estate of the bank---we will not permit a deduetion for United 
States bonds, for State corporate shares, «1 property outside our puris 
diction. If, however, he will invest that money, instead, in the shares 
of trust companles will net ter nim af o// and we will only tan 
the trust COMMpany for that |? rtion of its capita stock wef Invested in 
real estate, United States bonds or other non taxable property.” 


The te cf of such rs | discrimination Is “\ tale rit 


Trust e¢ panies in the citv of New York hay ing shares 


of a total actual value of eed 


And real estate of ip. $2 ) ‘2? 336 H72 
And a net value of é KI7 STU 2S 
Were themselves tuxed ort li ABSe@estre nt oof capital 


stock, “after making dednuetions for shares in N. Y. 


corporations and nontaxable securities’ of ons beh Ss 
Ora difterence of B25 G22 RY 


That is to sav, had the same system of taxation been ap 


pli d ter Trtist COM pA IES 4s WAS applied Ter Timtional 

banks, the assessment on the former would have been B25 87 42S 

Dut under the svetemn specially provided for them it was 

only a bh Se 
Or, to reverse the picture, had the same principle been ap 
plied tothe Mereantile National Bank as was apprised t. 
the truat con PATIOS, the total net gaaseasment which was 


i. “4 : meme tw 
; 
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“Wer ria have heen cari elled hey the investrment in | _ 
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Class B. 


The exemption of the shares of stock of life in- 
surance companies and their investments in 
bonds, mortgages and the like,is a “substantial 
discrimination” against national bank shares. 


Chapter 34 of the Laws of TSS), entitled An Act to provide for 


the taxation of life insurance companies,” provided : 


Seotton 4. The lands and real estate of life insurance companies 
shall continue to be assessed and taxed where situated for State, city, 
town, county, village, school or other local purposes, but the persona/ 
property of such companies and shaves of stock therein sha// hereafter 
he exemy? trom assessment or taxation, except as in this Act pre 


scribed. 


The tax prescribed by the Act was ‘‘a tax upon its corporate fran 
chise or business in this State of a sum equal to one per cent. upon the 
gross amount of premium, interest or other income exclusive of rents, 
received by such companys from persons residing in this State, 
or Investments represented by or based pen property situated within 


this State.” 


The value of the shares thus exempted Is |’. ot. iD +) SAO 
Of Mortyayges (447, and p. 53 LO2 807 907 
Of Collateral loans (+4. I7BLadso 

Of Stocks and bonds (net including U. S. bonds or N. 
Yy corporate stocks 7 P ’ 42.0379 247 
Of Loans to polieyholders $017,571 
Total exempted ... ... SLUS. TOT B05 


ee , , ‘ : . . . . 
Lhe oniy reason offered = by the Court below whiv this enortnotis ey 


emption should not be regarded as a Vielation of the Act of Congress 
| ” - 

. 1) . lies ~* ae “a = f ? bd , | ° . TI 

Was that” a sainutary State polices eed pereornnpetead Chae CNET PT bet Phis 


reason will be considered later in this brief 
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Class C. 


The exemption of the deposits in savings 
banks is a “material discrimination” against 
shares of national banks. 


Section 4 of Chapter 456 of the Laws of 1857 is as follows 
“Section 4. Deposits anv bank for savings which are due 


— the depositors, and the accumulations in wari life Mmsurance 


COT PAT organized under the laws of this State, s> far as the 


** 


said accumulations are held for the exelusive benefit of the 


o 


‘assured, shal] not be liable foo TANMTION, other thar the real estate 


. 


‘and stocks which may be owned by such bank or company and 
‘which are now lable to taxation under the laws of this State” 

This Section clearl) Xe thipets ** deposits In Savings banks from tax 
ation. A question has been whether the purpose of the statute was 
to exempt the depositors or the banks, It is the *’ deposits whicl 
due tw depositors” that have been even teal, ly if the deposits vined 
ure eo due depositors de rot belor wtloe the latik tied a nid Piee? Tee? Trae 
te them. Prior to [S57 such deposits were taxable in the ha 


the dey Sif ors, but never were taxable nerains? the teat 


People er rel. Ithaca Savings Bank 7 Beers. 67 Tlow. 1: 
Reps., pe)* 5 
scr Thint, if said statute is to be so construe am foo limwve my effect 
whatever, it must be held that it is the depositors that wer 
to be reliev hy the Act of Is.07 
The Attornes Gseneral of New York filed in the Bankine [dey wrt 
tent, June, IST, an Opinion as fell 


: In iin Opin nm eection 4, ¢ ty apetens boot) 1 tiv ims 7 bey 


‘ a 

‘exempted such deposits abs lute from taxation, and the de 

‘tor cannet therefore be assessed for such monevs Phe in 

“above mentioned im my pent oye Tevet Tih ij imi a 
i> well 5 the bank di 
Nr ba Paine s Dank hie LLaw- 4 i, rt; 
In a case before Mr. Justice Barnard at Poughkeepsie in September 
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Are these deposits moneved capital / 


- 


Savings Banks are corporations (see Chap. 371, Laws 1875, Sec. 1): 
trustees are not elected by the depositors, but are self elected ( Sec. 16); 
dividends or interest are to be paid to the depositors by the corpora: 
tion (Sec. 22). These deposits are mere credits due by a debtor, the 


corporation, The dey» sitors are not beneiciaries of the trust. 
People P. Mechanics’ Savings [nstitution. {y-) N. 7. a 
Anprews, -Sust/er. said: 


“The primary relation of a depositor in a Savings Bank to a 
“corporation is that of creditor and not that of a beneficiary of a 
“trust. The deposit when made becomes the property of the cor 
“poration. The depositor is a creditor for the amount of the 
“deposit, which the corporation becomes liable to pay according 
“to the terms of the contract under which it is made. When 
‘payment is made the claim of the depositor is extinguished and 
“he has no farther claim upon the funds or assets of the bank. 
“Upon insolvency the assets and property of the corporation, as 
“in the case of other cory orations, Is a trust fund for the pra 
“ment of creditors, and depositors, we think, stand as other cred 
“tors, having no greater, but equal rights to be paid ratably out 


‘sof the insolvent estate 


, ; . : a . : . 
It seems, therefore, that these deposits stand levailiVv in the precise 
; . 


Situation in relation to taxation as offel rma»ney cree Ts there Is PhO) 
difference at inw in Tact between the deb? due bv the corporation 
and rhe dep Site) and that ‘ane DoD mi oordimaryvy debtor fo his ereditor, 
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vyave. Phese are atter all noth noe but credits, and as such are moneved 


Capital equal W Thi tiational Oank shares or tortvaves 
ry 
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of its limitation the enortnous sums of mone ep hes ted in the savit ifs 


banks of the COUTITPS and in use try them for investment im moneved 
securities under the laws of the different States 

The report of the Compt oller of the Currency of December, [S86 
shows that the total deposits iD savings hanks were =1.) {] (MMMM 


sum equal te the highest amount eve reached py the “ ndividual 
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deposits "in the national banks of the country, and a sum snore than 
twice as great as the combined capital stock of all the national banks 
in the United States at any period. 

In contemplating the savings banks’ deposits, Congress, of course, 
viewed them as they existed under the different laws of the several 
States. In Massachusetts such deposits nay be Invested to a certain 
degree in loans ani * personal security.” rt they Tay likewise be ni 
Penusvivania, Rhode Island, Connecticut and California, the total of 
such loans in the United States being 8127,000,000, Without evidence 
to the contrary, and there is none, it is ditheult to conceive that Con 
(ress did het intend te include the moneyed capital thus accumulated 
and thus invested, within the words “the other tnoneved capital in the 
lands of the individual! citizens of the States,” whieh it rrncacde the er 
terion for the taxation of national bank shares. As such deposits are 
clearly within the meaning of the words “other moneved cap tal, 
had Congress intended that thes should not be ineluded, words of 
exclusion would have doubtless been wsed The vrenal dance! tor thee 
national banks, by making such exclusion, furnishes a conclusive 
reason against the assumed intent of ( “On Uress te exclude therm 

The learned judge -of the Court below exe ded BAVITIGS Tal ka 
deposits from the se ‘i of the petiraase other moneved ‘apital 
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No State policy will excuse the taxation of 
“other moneyed capital in the hands of the in- 
dividual citizen,” if it be of a material amount. 
without relieving also the shares of national 


banks. 


1) 


Beeause it May boa “wise poliey “of the State to encourage ts 
creatures it cannot doso at the expense of the creatures and instruments 
of the National Government, when Congress has interposed. its inter- 
diction as it has in the present case. The State might, with equal wis- 
dom, adopt the * poliey ~ of exempting State banks or State railroads 
(as it has in part) and cast the entire burden of taxation intended to be 
equally distributed over all moneyed capital, upon the shares of national 
banks. Ifa‘ policy of encouragement of thrift will suffice in one 
case to enable the State Legislature to avoid the limitation of the Act 
of Congress, why will not the * policy” of development of manufact- 
ures, of commerce, by exemption of the capital invested therein, 
work a like result A (ougress never intended that the limitation pon 
the power of the States thus created should he subject to eitherthe disecre- 
tion. the whim or the wisdom of the levislatures of the States, A plain 
and simple * condition” was submitted to them as that upon which 
they might tax the shares of national banks, but no reason, no policy, 
alleged or real, no interest, great or small, which might be suggested 
by the States, was intended by Congress to enable them to set aside 
that condition. Congress would not have done so futile a thing as to 
declare its will and policy and then to permit them to be avoided by 
the mere existence of an adverse policy. in the States. This identical 
question arose in the Dover case, and Judge Harlan said : 

‘+ Our attention is called by counsel for the defendants to the fact 
* that Pennsylvania derives probably, her principal revennes from 
ne railroads, “il d therefore has ire mil reason to look te her interests, its 
* a Commonwealth, in respect of such improvements. To this fact 
ii he refers the levislath 1 whi ch makes raliroad securities liable te 

. taxation for State jury mths Only i and exempts them Prot local TANI. 
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dine tion. Upon bike eee ines he defends the e\e Mmptions nade. nD 
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Corporations that pMAN Gt) ANT i TAN ilifo the State lreasury. lt is 


. quite sufficient, im respect of such matters, to sav that this Court 
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‘+ therefor is with an ther department of the Government, and does 
‘not belong to this Court.” 

1s a matles oft fact, the deposits in) savings banks are het made by 
people of small means to a very much greater extent than investments 
in shares of national banks. The laws of New York authorize de 
posits by a single person tothe extent of $3,000, and the learned Judge 
below has said (that which is true, though it did not appear in the 
record before him), that the average of these deposits in New York is 
R378 each. In view of this “extra record ” statement, we will take the 
liberty of quoting from the report of the Comptroller of the Curreney, 
of December, 1886. On puigres XNVI and NANVIL he shows that of 
the 223.583 shareholders in national banks. PI7O74, being more than 
qrrie’ half, hold ten shares ti] lows, anid rina ind bi ‘led Hire thian terns atime - 
but less than fifty. Thus, of the entire capital of the national banks, 
S8 per cent. is held in sums of S000 or less, and O3 per cent. in suis 


of = P0000 or less. 


Class D. 


The exemption of bonds of the city of New 
York is to be considered with the other ex- 
emptions as constituting a material discrimi- 
nation against the shares of national banks. 


Chapter 552, of the Laws of ISSO, entitled “An Act to anthoriz 
tiie =~ ij ber of Cerrait walitis ‘ i ben | T { | AY *) \ ym 
‘ tf Irom tanxat pe if 

™ Fi 1. The ¢ - ‘ 4 ~ “ | } { 
I Ni ‘ ) wt ! r tive evade ; ‘ ' 7 by ‘ 
i t] aD | zed ty d athe the 
‘urren? res ry tiiat ‘ 7 . ‘ ‘ 
hereatt(ey saiie«] } _ ‘ ’ ‘ , ge 6 ; , 
sie] ' i thie ’ f Ne \ ; ' ' . 
ition for State purposes, and a . , | 
anit ft such auther i Xe t raXtat i 
rier 
The stip iat ti \ be wlhowe Clie Vig lagisle ta mitiee «of thee 


iaened anmounta te 
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Class E. 


The statutes of the State, as construed by the 
Courts, exempt from taxation in the hands of 
the individual holders thereof, residents of the 
State, the shares of stock of corporations cre- 
ated by States other than New York. Thisisa 
material discrimination against national bank 
shares. 


The People er re/. Trowridge +. Commissioners, 4 Ilun. 


ode. 


* Residents of this State owning shares of stock ina corpora: 
* tion created under and by the law's of any foreign State are not 
* subject to be personal] assessed and taxed thereon under the 


* laws of this State.” 
Affirmed in the Court ot Appeals Without opinion. 
ae People ex vel. Pacitic Mail Steamship Co. ». Comm... 
D Tlun. Boo, 
The stipulation states (p. 32) that the actual value of such securities 


in the hands of the citizens of New York amount of Jest to the sum: of 
$250 000,000. 


44 


The Decree Should be Reversed. 


lj shines | miscellaneous Corporal (olin, thie hiatieds Oy The owiiel 

thereof, are “other moneyed capital iT e hands of the todividu 

eitizen.: then the prool crf the CNET Coli Treotes TraaXetteeny rie 

of such shares, Amounting Teo 4 VEST Stn ST OOOO OO). orinos ti 

. complainant clearly within the Ds ver case, and entitles it te the is 
junction praved for, Or, if the Court shall tind that the + Netiption 

of the shares of trust COMPILES is of nommaterial amount of othe 

moneved capital it being conceded that the shares of sueh e rp 

tions are om meved Capritial | then the complainant entitied to a lL. 


decree. 


These are necessary conelusions, unl t | Conrt shall detern 
that the taxation of a preortbente cot Tlie eapertey hon of stich corporat 
under the New York Act of 1857 is in substance a taxation al | 
shares of such corporations at then acral ‘ ‘ ane dow sue! dents ne 


from overruie the huimerotis pre 


AO 


banks, and which the owners of such shares will cheerfully bear if 
uniformly imposed 

[t is trne, indeed, that such relief if granted will be continuous se 
long as the State chooses to permit ifs present discriminating system 
to exist. But, as this Court said twenty vears ago, under like cireum. 
stances, and to a similar suggestion, so say we now, “ this is unimport- 
ant, as the defect may be readily remedied by the State Legislature.” 
That body may, if if chooses, easily remedy the defects now existing 
in the legislation of the State, so that we shall no longer have cause 
to complain, and we have reason to believe that it contemplates mak 
ing such changes at its present session. The change, if made, will be 
not only in response to the requirements of the act of Congress, but of 


that of natural justice us well, 


CHARLES W. WELLS. 
FREDERICK W. WHTTRIDGE. 
WITLI ARD BROWN: 


Qf Counsel, 


APPENDIX. 


REVISED STATUTES OF N.Y... CHAP. 13, TIPLE 1. 


Sec. 1. All lands and all personal estate within this State. 
Whether owned by individuals or by corporations, shall be liable te 


tuxation, subject to the exemptions herematter specified 


Sec. 3. The terms “personal estate” and “ personal property,” 
whenever they occur in this chapter, shall be construed to tnelude all 
household furniture, moneys, goods, chattels, debts due from solvent 
debtors, whether on account, contract, note, bond or mortgage: pub 
lie stocks, and stocks in moneved COPPOraAtlons, The shall also be 
construed to include such portion of the capital of incorporated com 
panies, liable to taxation on their capital, as shall mot be invested in 


real estate. 
Se. 4. The following property shall be exempt from taxation: 


. A property, real or personal, exempted from taxation by the 
Constitution of this State, or under the Constitution of the United 


States 


2 All lands belonging to this State, or the United States 


tte 


a very Lorne led inage erected for the use of a collove, Trp era tere 
academy or other seminary of learning: every building for pully 
Worship: every school house, court house and jail; and the several 
lots whereon such brrilediniges are sit pated, and the furniture belong 


> 


‘? enmet of ther 


t Levers poorhonse, almshouse, house ft ondustry, amd every 
house belonging to a ¢ mpany incorporated for the reformation of 
Henders, or to improve the moral condition of seamen, and the res 
‘athe Personal prerevpeerty it od for such pete pm essen: ee herdeerilies 


nected with the same 
yD. The real and personal property of every public | rar 


® All stocks owned bv the State r bv iiterary or etiaritatile 


inatitutions 


2 


7. The personal estate of every incorporated company not made 
lialte to taxation on its capital, in the fourth title of this chapter. 


8. The personal property of every minister of the gospel, or 


priest, of any denomination ; and the real estate of such minister, or 
priest, when occupied by hin. provided such real and personal 
estate do not exceed the value of one thousand tive hundred dollars : 


and, 
0%. All property exempted by law from execution. 


Sec. 7. The owner or holder of stock in any Incorporated com 
pany liable to taxation on its capital shall not be taxed as an indi- 
vidual, for such stock. 

TirLce 2. Cuar. 13. 

Sec. 17. All real and personal estate liable to taxation shall be 
estimated “ana ussessed by the assessors ut its full and true value. iis 
they would Appraise the same in payment of a just debt from a solvent 


debtor. 
TitLt 4, Cuar, 13 


See. 1. All moneved or stock corporations deriving an income or 
profit from their: apital, or otherwise, shall be liable to taxation on 


thei capital in the manner hereinafte: prescribed, 


Ske. 2. The president, cashier, secretary, treasurer, or other proper 
officer, of every such Incorporated COTTE MATE shall, on or before the 
first dav of July in each vear, make and deliver to the assessors, or 
one of them, of the town or ward in which such company is liable to 
bee taxed, tine ording te the pores isions of the sixth section of the second 


title of this chapter, u written statement specifving : 


| Phe reai @state, 1f any. owned by such OLEEPMATEN, the TroOWTIS «ol 
Wards if Which the same is situated, atid the slittis actually pric 


theretor, 


2 The capital = ck actually paid inh, and secured Te he paid mh, @N 


cepriny therefrom, the sums poate for real estate, and thie sarrpcotnnet «of 
said capital stink held bv the state, arid by urh\ Incorporated hterars 


or charttable institution - and, 


3 The town or ward in which the principal office on piace of 
transacting the thnaneial business of sneh company is situated ; or if 
there be ne such principal office, the town or ward in whieh its Opens 
lhnerhy ft ds aleie ter bee tance) rapebes the pre 


al EEs— Sor 


Se eae 


3 


Sree. 3. The president or other proper officer of every such com 
pany shall also deliver to the comptroller, on or before the first day oft 
duly in each vear, a written statement, containing the same matters 
required by the foregoing section, to be specified in the statement to 
be delivered to the assessors. The statements required by this and 
the preceding section of this title, shall be certified under the oath of 
the said president, or other proper oflicer, to be in all respects just and 
true. 


Sec. 6. The (SSCSSOPrs shall enter all Incorporated COMpanles freon 
whieh such statements shall have brevet received D them, and the 
property of such COMPALICS, and the peresperty of all other Incorporated 
companies linble tw tunation in their respective tows in their ii sta 


ment rolls inthe following manner : 


|. They shall insert in the first column of their assessment rolls the 
hire of emely Incorporated Cuethipeaniy: iti then respect ye fowls oF ward 
linble te taxation on its capital trl otherwise : and unde lis tiatiie thers 
~hicll specify the amount of its capital stock pated bye, canned serecuaredd ter Loe 
paidin, the amount paid by such company for real estate then beer beotacs 
ther ter sthels COUP ANY, wherever the same mav be «ituated, the ammount 
of all surplus profits or reserved funds exceeding ten per cent. of then 
capital, after deducting therefrom the said amount of said real estat 
and the amount of ite steak. if ANY, beeeteoorncrigper tee thee State armed ter a 


corporated literary and charitable tiestitutions 


. ’ : ‘ ’ 
? i the ok red qooititnnte Thies limit «€©lhter ) 6fhe atititvy «fl rem 
estate owned by such COMPANY, snd situated within them town of 
are ’ , j ; Saas © — ee | : Seseal ¢ » there f ‘ Care? ‘ 
Varad: mand itt the tliirad ceeltitntn, the im lial Vaeitie here, eetitiatow 


,. ‘ 
i?) i riert ‘jis’ 


‘ : :% ’ , 
7 ir the fourth column they shia enter the gatrctunt f thee apeital 


ahem k olever\ Ineorporated COTMDMATY, i J fi arid mae lire] ter bee jr j 
no and of all surplus profits or reserved funds as aforesaid, after «le 
ducting the sutts paid out for all the real estate of : Pe 
wherever the same may be situated and then belonging te it, and the 
anmiount of stock. if anv. te longritiy tes thre od Gk of this State and 
tik oOrporate literary and ‘ haritable reetitritieetis 

She If) The bowrd of BU PPOTY isle ha lige woorrpeleted: &1 fae 
ment, shall transmit to the comptrolle _ with the agyreyate valuat 
of the real and pers nal estate in their « rit j statement 
the names of the several Incorporated CUTE RTL IOS alia te tanat 


in such connts the mfrectine of the Capita atenck tear i? 


to be paid in, by each; the amount of real and personal property of 
as put down by the assessors, or by them; and the amount of 


each, 
In those counties in which there is no such 


taxes assessed on each. 
company, the boards of supervisors shall certify such fact to the comp 
troller, with their returns of the aggregate valuations of real and 
personal estate. 

See. 21. The comptroiler shall furnish the attorney general with 
the names of all companies and banks refusing or neglecting to pay 
the taxes imposed on them, with the amount due from them respec 
tively, and the attorney general shall thereupon file a petition in the 
Supreme Court against every such company or bank, for the discovery 
and sequestration of its property, 


Sac. V2. The chancellor, on the filing of such bill, or on the 
coming in-of the answer thereto, shall order such part of the property 
of such company to be sequestered, as ce shall deem necessary for the 
prayer me of satisf, ng the faves i arrenar, VW ith the costs ot prosecution : 
and he may also, at his diseretion, enjoin such company and the 
ofticers thereof, from any further proceedings under their act of incor 
poration, and may order and direet such other proceedings as he shall 


deem necessary, to compel the payment of such tax and cost. 


Laws ISS? Cuapr. 456 
As AcTroIN RELATION TO THE ASSESSMENT OF TAXES ON INCORPORATED 


; t 


COMPANIES. 


(Sections Land 2 respectively, repeal and amend portions of the 


[ffevised Statutes.) 


> a} e ’ } , } ° . 

td » Phe capital stock of every COTEED MATIN babie to taxation, ex 
.. prt ~ Tot Porarl ‘ot iT is SIilihkil TitaVe® Teeter t) excepted it} the asacsstrie tif reotl, 
as shall have been exempted bv law. together with its sUirpelus profits 


reserved funds, exceeding ten per cent. of: its capital, after deduet 
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ation, other than the real estate and 


such bank or COMpAny, and which are now liable to taxation twrnder 
the laws of the State. 


(Section 7 amends nu section of the Rey 
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Laws 1859, Cuar. 312. 

Aw Act TO EQUALIZE THE STATE TAX AMONG THE SEVERAL COUNTIES IN 
THIS STATE. 

See. 8. The board of equalization shall meet in the city of Albany, 
on the first Tuesday in September in each vear, for the purpose of ex 
amining and revising the valuations of the real and personal estate of 
the several counties as returned to the office of the comptroller, and 
fixing the aggregate amount of assessment foreach county on which 
the comptroller shall compute the State tax. The voard of equaliza 
thon may increase or diminish the avgrevate valuations of real estate 
in any county by adding or deducting such sam as in their opinion 
may be just and necessary to produce a just relation between all the 
valuations of real estate in the State: but they shall in no. instance 
rednee the aggregate valuations of all the counties below the aggrevate 
valuations thereof as returned by the boards of supervisors te the comp 
troller’s office : but the avcrrecite of the assessed valuation of the 
whole State shall not for the vear eighteen hundred and. tifty-nine be 
increased or diminished by the board of equalization, A) statement 
of the amount of assessment for each COUNTY, i fixed yy the 
loaned of equalization, shall be = certitied by said board and de 
}" sited in the oflice of the comptroller, iis a is completed, 
and before the tenth day of October in each vear. The comp 
troller shall immediately ascertain) from this assessment the pro 
portion of State tax each e ane shal] pray, and send ai statement of 
the amount, by mail, te the county clerk and the chairman and clerk 
of the board of supervisors, of each county. Tf the name or residence 
of the chairman or clerk of the board of supervisors shall be unknown 
to the comptroller, he mas inclose such statement in an envelope ad 
dressed to him bv lus name of ofhee, and directed to the county town 
of the COHEN, The COMES clerk stil] tile the statement received yy 
him in his offiee, and immediately send ac yy thereof te the chair 


’ 
’ 


Peeeat of the ic ard of SUL} r\ isons of the county, 


ad te The amount «of State TAX Which each creotiniey Is far pray, 
si) fixed and stated by the comptrotler 45 iforesnid, alin 
4 ~~ hay the Sti per’ jROrsS ‘ry ot! ers thieers arith rized faa make the NMSAC ss 
ment of State taxes in the TaN ret] for the cal rida vear. im and for 
whieh the ~ibTtie shinl] have beer ascertaine d “aT | ~tated bey the Corny 
troller WS flere anid, ana shal! hve rrnedinede ‘| ima} | collected hey the 


} 1! . 
anal collection of fanes in the several counties in the manner pre 


scribed iD law : ania tie ware cof silpers “Ors «or other officers 
’ Pe “ . ‘ } : m & . . , ‘ 5 , 

authorized to make such assessment shall negles or refuse to inelude 

and assess such tax, orany part thereof, in said assessment roll, then 


the comptroller of the State may immediately proceed by mandamus 


~ 
 ] a ~ 


eee - 


? 


before any court having jurisdiction to compel the board of super 
visors or other officers required to make such assessment to do the 
sume or make a new assessment for the same, which shall be collected 


as provided for che collection of other taxes. 
Laws TSS8O. Cyar. S84. 


Ax <Actr to Provingk ror tun Taxation or Live [ssvranes 


( OMPANIES. 


Sree. 1 Every life insurance company incorporated under the laws 
of this State shall annually, on or before the first dav of Febrnary, pas 
to the treasurer of the State, as a tax on its corporate franehise oy 
husiness in this State, a sum equal to one per centinnn pon the yrrorses 
amount of premiums, Inferest and othe: meome, exelusive of rengs, re 
ceived ly sueh COOTEDP ATEN during the vear e ait the pred eding thirty 
tirst dav of December, from persons residing in this State, or invest 
rhe'nits represented hy oor based Li prerns prreste rt’ - trinted ty this tats 

SEc. D very such insurance company shal annually, on or before 
the first dav of February, make a return to the treasurer and « inp 
troller of the State, signed and sworn te bw its pore -ident and secre 
tary, Tak ine the te tal atount of pre rei reas, nterest and other imeorne . 


exclusive of rents, received by sueh eon bern duit hie the veur end iL 
the preceding thirty-first dav of Deeenber, from persons residing in 
this State, or investments represented by or based upon prepert 


situated in this State. 


hl .>. lf ary ofhice: ef mtiy bite brim tiruatiece on Trap PAT Y. Fesaguired 


the preceding section to make and execute a return shall refuse « 


Putin nevleect te make or execute the same. stich flieer &DAa leer ocruanit 
fa misdemeanor, and anv such officer, who in such reto ‘ ike 


' ; , . 
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Laws or N, Y., 1882, Cuar. 400. p. 700. 
TAXATION, 

See, $12. The stockholders in every bank or banking association 
organized under the authority of this State, or of the United States, 
shall be assessed and taxed on the value of their shares of stock there- 
in: said shares shall be included in the valuation of the personal 
property of such stockholders in the assessment of taxes at the place, 
city, town or ward where such bank or banking association is located, 
and not elsewhere, whether the said stockholders reside in said place, 
city, town or ward or not; but in the assessment of said shares, each 
stockholder shall be allowed all the deductions and exceptions allowed 
by law in assessing the value of other taxable personal property owned 
by individual citizens of this State, and the assessment and taxation 
shall not be at a greater rate than is made or assessed upon other 
moneyed capital ith the hanes of individual citizens ot this State. In 
meking such assessment there shall also be deducted from the value 
of such shares such sum as is in the same proportion to such value as 
is the assessed value of the real estate of the bank or banking SSC TILE 
tion, and in which ANY portion of their capital is invested, in) whiel 
said shares are held tothe whole amount of the capital stock of said 
bank or banking association. Nothing herein contained shall be held 
or construed fo exemipe the real estate of banks or banking HASOCTA 
tions from either State, COUNTY or mained pal taxes, but the same shall 
be siibyect to State, COUNTY, rirniet pal and other TaN ition te the Satie 
extent and rate, and in the same manner according to its value as other 
real estate is taxed The local authorities charged Iyy law with the 
assessment of the satd shares shall, within ten davs after they have 
completed such assessment, give written notice to each bank or bank 
ing association of such assessment of the shares of its respective 
shareholders, and no personal or other netice to such shareholders of 
sneh assessment shall be necessary foi the purpose of this act. 

See. BIR. There shall be kept atall times in the offiee where the 
business of each bank or banking association organized under the au 
bien r\ of thus State. or of thy [ nited States, shiall be transacted, a full 
and correct list of the mames and residences of all the stockholders 
therein and of the number of shares held by each: and such list shall 
mw stubiect to the Tim} ction of the officers authorized te isst'ss TAAOS 
during the business hours of each dav in which business may be legally 


transacted 


PEC. 14. When the owner cof stock mh an bya? k Of ankitie femme eed 
. * . . 
fron Orvan zed utvder the laws i this State. of if thy | rite “fates 
j } ’ t ——" BP - | | 
shall not reside at the same place where the bank or banking associa 


v 


tion is located, the collector and county treasurer shall, respectively, 
have the sauine powers us to collecting the tax to be assessed hy this 
act as they have by law when the person assessed bas removed from 
the town, ward or county in which the assessment was made, and the 
county treasurer, receiver of taxes or other officer authorized to re 
ceive such tax from the collector lay, all or either 7 then, nave 
action to collect the tax from the avails of the sale of lis. her or thei 
shares of stock, and the tax on the share or shares of said) stock shall 
be and remain it lien thereon from the day when the prrepeerty is tps 
law ussessed till the pavinent of siaicl ta, anid if transferred after 


such day, the transfer shall be subject to sueh lien. 


S Ee. $e). lor the PUP prose ol « sleeting thie fANES) fh lve Ann meal 
under the last three preceding ~t ctl tis cl ar act. anid iti chededitterts fee 
anv other law of this State, net in contliet with the Constitution of th 
United States relative to the imposition of assessment and collection 
ol TANS, it shiall he the duty of every stich bank on banking i mbratiert 
and the managing officer or officers thereof to retain so much of an 


din idend or divi lends brerleonperiy i" tes ered) ~Taw kholdes ot te lial ln Tierere 
sary to pay any tuv\es assessed ny pruPstianies ivf the last three | recend pice 
sections of this act. until it shall be made te appear to such officer 


oflicers that such TANG. have beeen ae 
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of, approved June third, eighteen hundred and sixty-four: and all 
acts and parts of acts inconsistent with the provisions hereof are here- 


by repealed.” 


Ske. 320. Every individual banker doing business under the laws 
of this State is hereby required to declare upon oath before the assessor 
the amount of capital invested in such banking business, and each one 
hundred dollars of such capital for the purpose of this act, and for the 
purpose of taxation, shall be held and regarded as one individual 
share in such banking business, and such shares are hereby declared 
to be personal property. If such bankers have partners, he shall de. 
clare npon oath before the assessor, the number of shares held by each 
of them in sneh banking business, ascertained as above provided ; and 
the shares so held by any partner shall be included in the valuation of 
his taxable property in the assessment of all taxes levied in the town, 
school district or ward where such individual banker is Joeated, and 
not elsewhere: and such individual banker shall pav the same and 
make the amount so paid a charge in his accounts with such partners ; 
and if such individual banker have no partners he shall be held to be 
sole owner of all the shares in such business of banking, and the same 
shall be included in the valuation of his. personal property ino the 
assessment of all taxes levied in the town, school district or ward where 


his hank is located. and reo? elsewhere. 


Sree. 821. Every corporation, company or joint stoek association 
created under the laws of any other State or country and which receive 
deposits, loan money, sell bills of exchange or issue letters of credit, or 
in “Ati other manner are enyaged in) business as bankers it this State, 
and the officers, managers or agents of any such corporation, compan 
or association shall, annually, on or before the first dav of February 
in each vear, Pav te the comptroller a State tax, as a tax on its or their 
business in this State, at the rate per centum hereinafter specified ony 
the average of all suis of money received on deposit, and of all sums 
of TrpOorhess received by each COPporation, COT PATI or association in) 
connection with or on account of such business or used or emploved 
nosuch business in this State, during the vear ending the preceding 
thirty-first dav of December, and for each and every vear, one-half of 


one yo r centum, computed ‘hs above provided, 


Seo, OVS. Bverv trust company now, or hereafte Incorporated af 
‘ . ; , ‘ . 
organized under the laws of this State, or now or hereafter Carpe 
. , ’ ’ . . “ } ‘+9 | »* @F " '. ‘ +} ‘ ~~ ‘% » 
ee es i+} Prercad f° ry\ i oT i7i€ ¢’T iit awa f mriy i} ey . fate or q*e etd) 2 
. . . * . +? , , 
and doing business in this State, shall be taxable under, and subject 


to the provisions sf sections one, two, t} Tete four and eight of chapter 


1] 


five hundred and forty-two of the laws of eighteen hundred and eights 
as amended by chapter three hundred and sixty-one of the laws of 


eighteen hundred and eighty-one. 


Laws 1IS75. Cuar. 371. 


An act to conform the charters of all savings banks or institutions 
-- for SAVINGS, toon uniformity of powers, riglits and liabilities, and te 
provide for the organization of savings banks, for their supervision and 


for the administration of their affairs. 


} Savingas BANKS DECLARED To BE Corrorations.._ GENERAL Power 


sec. 1. All SaVITES banks or institutions for say ieee, thw ef Nistitie, 
or which may hereafter be organized under and by virtue of anv law 
of this State. nre hereby deelared tis bye Corpeoratbotis PM ISSES Se | anf this 


powers and fiunetions cf Corporations practic rally, und as sueh) stiall lave 


* 
. power ; 
é 
1. To have perpetual BHCCOUss oll hy if corporate rickteie’, 
; = » a To shite “ariel lee aned, COMP LAI and ale ti tied. in any court of law of 


eqguity, 


3. To make and use a common seal, which may be affixed by making 


* . , : , 
“at Hp PPOsss lent direetiy eoti thie paper Armed aiter the sane al peleastire 


1. Te TO seh ofhies Pe, 1a TSs Ali ULrenis me thie trusinne ! 


the corporation tay require 


- ‘y° . i e : . - ’ 
»? I) make bey PaWs Prot prrcoorsisteni? with the iawe «af f ~ ot iete 
the United States, for the managemens of its prop 


tion of its affairs. 


. zy ‘ : 
(6. Teo eontract and be contracted wit! 
-_ . . 
’ F ls receive money ct ids he ? ' vers? Tlie’ Sane stucd of ‘ 
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Trestees vo geLeer Presipenr AnD two Vick PRESIDENTS AND 
orneR Orricers.— VACANCIES IN THE BoARD TO BE FILLED BY TrUs 
TEES. 


See. 16. The business of every such corporation shall be managed 
and directed by a board of trustees, of not less than thirteen, who shall 
elect from their number a president and two vice-presidents, and shall 
elect or appoint from their number, or otherwise, such other officers as 
they may see fit; and all vacancies in such board by death, resignation 
or otherwise shall be tilled by the board of trustees as soon as practl 


cable, at a regular meeting after such vacancies shall occur. 


MAY RECKIVE MONEY ON DEPosIT, INVEST THE SAME AND PAY Divi 
DENDS THEREON, 

See. 22. It shall be lawtul for any savings bank to receive on deposit 
any sum or sums of money that may be offered for that purpose. by 
any person or persons, or yy “Anh corporation or secieties, and te 
invest the same, and declare, credit and pray dividends thereon as here- 
inatter authorized and provided, and not otherwise. 


IN WHAT MANNER TRUSTEES MAY LAWFULLY INVEST MONEYs. 


Sree. 26. Tt shall be lawtul for the trustees of any savings bank to 


invest the moneys deposited therein only as follows, namely : 


first. In the stocks or bonds, or interest bearing notes, or obliga 
tions of the United States, or those for which the faith of the United 
States Is pledge d te provide for the payment of the interest and prince! 
pal, including the bonds of the District of Columbia, commonly known 
as the three-sixty-tive bonds. ' 


Second, —In the stocks or bonds of this State bearing interest. 


[hird.—\n the stocks or bonds of any State in the Union that has 
hot, within ten years previous to making such investment by such in- 
corporation, detaulted in the payment of any part of either principal 
or interest of anv debt authorized by anv legislature of such State to 


be contracted 


. al ‘ , | ? 
hourth In the stocks or bomds of ans city, county. fown of village 

of this State issued pursuant to the authority of anv law of this “tate, 

aD | tT) @qiv interes st toe aring oOtlicrations issued bey the city or county in 


whieh such bank shall be situated 


hitth.—I\n bonds and mortgages on unincumbered real estate sit 
uate in this State and worth at least twice the amount loaned thereon, 
but not te exceed sixty per centum of the whole amount of the de 
posits shall be so loaned or invested ; but in case the loan is on unin 
proved and unproductive real estate the amount loaned thereon 
shall not be more than forty per centum of its actual value; and ne 
investment in any bond and mortwage shall be made by any savings 
bank, except upon the report of ih committee charged with the duty of 
investigating the same, aml whe shall certify to the value of the 
premises mortgaged, or to be mortgayed, according to their best judy 
ment, and such report shall be tiled and preserved among the record 
of the institution. 


Nirth an Oe real estate subject Te the provisions ol section twenty 
nine of this. aet, (This section thus amended by LL. PRso Ch. Ys7, 
superseding LL. PS8O, Ch. 134. and L. 1870. Ch. 427.) 


Rear Keratry 


See, 20. -Tt shall be lawful for any such corporation te purchase, 


hooked or COVES real estate only as follows 


PankIne Llovse—Cost oF sucn Prmowe axp Lot 


a plot whereon is erected oF Praca rt erected, iA beopiiediney crt 
buildings requisite for the convenient transaction of ite business, and 
from portions of Which, net required for its own use, a reverie mas 
be derived. The cost of such bailding or buildings and lot in ne case 
Th exceed fifty per cent of the rheet surplus ‘vf suel Corporat ‘ori, @ ROC jet 
by written permission of the superimntes dent of the banking depart 
rent, except where lots have lenerty heretofore priire bien or wWwiere 


THbitp es, plans and eatimates have baerer ty riacde f ' the peril] moma eo, OPO" Pitig 


it banking building. 


Rear Eevare Porenasen at Sates tpos Forperosrek op Morr acs 


Sron Rear Estare wue~xn to ne sorp. Cancer oF | rho 
Aporrionat Poor ror Banwine Tle «s 
Such i ahiall have haeoven purctinsed s. t ul -hi¢'- } tiie I re 
‘7 . « > “ A j } ' .* 4 ' , aa? ' ? ay? 4 ee »? 
Cioelre 7 | thortgemge = Cowra) t9V eticii co tol ‘A . i} bear iinet 
iT decrees obtained in} rendered foot clelsts due a) i in ' ett ermet! 
‘ flected for secure such; delits ‘* gamed all saueh real estate mentioned 
thie last preceding clause, stint| ie aold hh mia ti corporal 7a 4 1] ’ ri ‘ 


,ecurs after the siatrie* shall ie vested it & itti¢**~. thp mote “yey ti & ’ iL 
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the board of trustees, the superintendent of the banking department 
shal! extend the time within which such sale shall be made; and it 
shall be lawful for any such corporation, with the approval in writing, 
and under the seal of the superintendent of the banking department, 
to change its location within the limits of any city or town wherein it 
may be established: and in effecting such change of location, such 
corporation owning a banking house and lot may purchase such addi- 
tional plot under the provisions of subdivision one of this section as the 
corporation may require: and such banking house and lot previously 
owned and occupied shall be sold, as provided in subdivision two of 


this section, Concerning real estate acquired in satisfaction of debts. 


Inreresr OR Divipenps on Deposrr. 
Src. 33. It shall be the duty of the trustees of every such corpora | 
tion to revulate the rate of interest or dividends, not toexceed tive per 
ecentiin pore” CATEEDULTED, Vprcn tne deposits therewith, in such manner that 
depositors shall receive. as nearly as may be, all the profits of such eor 
poration after deducting necessary expenses and reserving such amount 
as the trustees may deem expedient, as a surplus fund for the security 
ivf depositors, which, to the amount of fifteen per cent. of their deposits, 
the trustees of cath such corporation are herely authorized vradually th 4 j 


secumulate and ly hed, Ter THeeT ANN COnTINGeNCS or loss im its business 


from the depreciation of its securities or otherwise: provided, bien 
ever, that the trustees «ot ari such corporation rca classify them de 
positers according ti their character, aatrpoetine anil duration cot ther 
dealings with the corporation. and regulate the interest or dividends 
allowed in such manner that each depositor shall receive the same 
ratable proportion ff interest or dividends as all others of his class 

as Iszgs, Cuar. 347. An Act te amend chapte three hundred and 
Seventy one of the laws of ¢ iehteen hundred ane seventy five, entitled 
“An Act to conform the charters of ali savi ifs banks or institutions 
for suvings teen uniformity of powers, rivelits arial beater ty lt* =. canned Tio 
provide for the organization of sas ipa. banks, for them - bpMPN Es teets 
and tor the administration of their affairs, 


Section | amends the Act of 1870 


Derosrrs, Livers . 


. La = } . Pe ne :, o 
SEC. “4 It Sfimgkii te uniawtful. afte: The Dasiicre’ I thy ' act. for arti 
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deposit or dep sits in excess of three ¢! sari «f ars, but this limita 
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LAWS OF NEW YORK TAXING CORPORATIONS ON 
FRANCHISE. 


CHAPTER 361, LAWS oF TSS]. AS AMENDED by cnarren TS]. tawse of 
ISSZ : CHAPTER OOU oF ISSD. ann cuarren SOL of TSS3. 


S l. llereafter it shall be the duty ort the president or treasurer oo 
every association, Corporation, or joint stock company liable to bs 
taxed on its corporate franchise or business, as provided in sections 
three of this act to make report in writing to the comptroller, ani 
ally, on or before the tifteenth Cay of November, stating specitioalls 
the amount of capital paid in, the date, amount and rate per centum 
of each and every dividend declared by their respective corporations, 


jount stock companies or associations, during the year ehaitiye W ithe thee 
first day of said month. In all cases where any such corporation, 
joint stock company or association shall fail to make or declare any 
dividend upon either its common or preferred stock during the veal 


ending ry aforesaid, or aT (‘use the ‘ii\ idend or dis tdends ritaeie’ cde 


clared Upon either its common or preterred stock during the vear end 


ine sds uforesaid, shall Hmeount to le == thin SiN pel ee rittinn tal thi 
par Value of the said common or preferred stock, the treasurer atm 
=( ‘retary thereof, atte: beri tear duly sworn orafthrined todo and jn rT 

the same with fidelity, accord we to the best of ther knowledge ane 
lief, shall, between the first-and tifteenth dave of November, in ea 
veur, in which Tie dividend ne heen tl nce cr cle lared As ater! aid 


in which the dividend or dividends made or declared upon eithes 


, Be « : 
CesT ee tr peedy it preterred moe in tatriootitite«d Ta) ¢*~ thar =i \ Lert e*” ’ 
the par value of said common or preferred stor k. est mate a TOF tL. 
i 
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t 
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dividends made or deelared anmmounted to less than six per ceontum, as 

-* : ; : ‘ | 

Ss metual \maitie i) CASI, ber hie Vevey Trint tive 1 ermce rey ih 
. : , 
whieh ante =f ok ed fj foot during ~fi i] q*ya! i’ if VA 4 ’ ; m4 ‘ 
; i : 
himave teen sc Tul estimated and appra “mi they shall f tf nf wit 
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to the comptroller a certificate thereof, a Mipahied OV a ‘ 
said oath oy iflirimation. OV them signed, and attested | the may 

’ ate’ ae? sf j¢*] prersoti (pli, test ’ melt ’ ars Tig slatiie . | if ’ 

f the comptt lier 18 tot satished with thie mitint made al re 
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account so settled may within ten days sd id band therefrean a VOaATU 


16 


consisting of the secretary of state, attorney general and state treas- 
urer, Which board, on such appeal, shall affirm or correct the aecount 
so settled by the comptroller, and the decision of said board shall be 
final; but such appeal shall not stay proceedings unless the full 
amount of the taxes, penalties and interest as due on said account, as 
settled by the comptroller, be deposited with the state treasurer. 


$2. If the said oiticers of any such corporation, joint stock com 
pany or association shall neglect or refuse to furnish the comptroller, 
on or before the fifteenth day of November of each and every vear, 
with the report aforesaid, or the certificate of appraisement, and oath 
or affirmation, as the case may be, as required by the first section of 
this act, or to pray the tax imposed on such corporation, COTA oor 
association within fifteen davs after the first of January, as provided 
in the fourth section of this act, it shall be the duty of the comp 
troller of the State to add ten per centum to the tax of sri COPp Ora 


tion, company or association, for each and every year for which suelh. 


report or certificate of appraisement and oath or affirmation were not 
so furnished, or for which sueh tax shall not have been paid, which 
percentage shall be assessed and collected with the said tax in the 
usual manner of assessing and collecting such taxes; provided, that 
if said officers of any such corporation, joint stock company or asse 
ciation shall intentionally fail to eormply with the provisions of the 
first (oy fourth section ot this ac’ for one year, the comptroller shintl 


rey yt the fact to the movernor, Wl it he shall hee rade satistied that 


lacie f . nal 1} r : 
such) failure was tntentio mal. shal thereupon <airect the athornue, 
} ‘ , ;, 
weneral fo Take proceedings, in e@ name of the preopie >] thi- 
State, to declare the charter or privileges of said corporation, jomnt 


‘ 


stock COM PATIS or association forferted, and at an end : arid beet such 
intentional fa ire. a iA nuatied. thie charter ana pris ilecres cof every 
such corporation, c TEUP RATAN Or gissa n Lent atin CCasce. ened. ariel “" 
determined 
% Every Cory ration, jor of K CeoTea Peary Or dsm lacie) Wii 


. 


ever, now or hereatter i Corts rate dor organized under any law of thus 


~ . . ; . * j ] } 
“tate, or now or tereattfer ia ye rated or organized = by ‘] Htnder the 
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or declared by such corporation, joint stock COMED HATES or ASSOCTATION, 
during any vear ending with the first dav of November, amount to six 
or more than six per centum upon the par value of its capital stock, 
then the tax to be at the rate of one-quarter mill upon the capital stock 
for ach Colne’ per centum of dividends ~ made or declared , if ne 
dividend be made or declared, or if the dividend or dividends made or 
declared do not amount to six per centum upon the par value off said 
capital stock, then the tax to be at the rate of one and one-half mills 
upon each dollar of the valuation of the said capital stock made in accord 
ance with the provisions of the first section of this act: and in case an 
such corporation, joint atoek COTTE EATEN co] SSOC HALON shiall have more 
than one kind of capital stock, iis, fev Mmsatance, CCOTEL ED DGrT sanied preferred 
stock. and Thprons one of said stocks it dis dend crt dividends Wnounting 


to six or more than six per century tip reon the par value thereof has 


been made or declared, and upon the other no dividend has been made 


tel declared. cr the dividend to] cdivuede litis rinede orl declared thereon 
amount to less than six per centum upon the par value thereof, then 


the tax shall beat the rate of one-quarter mill for each one per centin 
of dividend made or declared prone thie cap tal stoal Lipo the ae 
value of which the dividend or dividends made or declared anrount to 


iN or tore than =!\ prerl eentiumi, arid ib welaitiol thier Ter, TAN ducal toe 


charyed at the rate t til e and ‘othe I iT Peedi i}? a each 7 iar 6th 
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company or association, person or partnership during the vear ending 
with the preceding thirtieth day of June, whether the said premiums 
were in money or in the form of notes, credits, or any other substitute 
for money, ane every such COMpAany, association, person or partner 
ship shall pay inte the state treasury, at the date aforesaid, a tax, as a 
tax on its corporate franchise or business, at the rate of eight-tenths 
of one per centum upon the gross amount of said premiums, And 
every company or association organized under the laws of any other 
State or COUnTryY, nicl ever person or partnership doing tll Insurance 
business in this State, except as aforesaid, shall pay inte the treasury 
on the first davof August in each vear a tax at the rate of eight 
tenths of one per centutn on their gross preminms received by them 
on business transacted in this State during the vear ending with the 
preceding thirtieth day of June, whether the said) premiums were in 
money or in the form of notes, eredits, or any other substitute for 
money, And every such COMPANY, dssochition, person, partnership, 


he - . ‘ . } 
or the agents and officers thereof in this State, shall make re promt it 


‘ : " 1) . P 17 > - ‘ ' : 
writtng to the COMptrolen annualiv upon the fi dav of A\ugust on 
. ‘ 
each vear, setting forth the entire amount of premiums received dur 
; 
. a , : . > . . o . . .. 
inoue the period aforesatea, Provided, that the reports above required 
. : 


shall te? mine lit der oath orathriration , ae that it sh ill be thy duty 


. . ; ‘ |] 
of the comptroller ain Ww State (medal Ten per centim ter the accownt 
. , . ’ ’ -_ 
7) | ani COTMDMATEY, ainsi batieon, Tre’? scot} ii] party mil 1. Wi) c*t} atisall 


nevlect or refuse fora per vd of thirtv davs to make the “ated repmort, an 


¥ 
ra pay inte the state treasury thre faX ImMpe ex] r thi. sePCtION And . 
shall alscr by the «cuts i thigs presicd nt. secretary, 4 threes rereepeery oflicey 
i 
oy each and ever PSU PANCE COLPATIV, Tassimo, partnership, and «ft 
; . ; 
every Persea i ible << bie reaikte f TH ! thy = seal ry. feo On ake au hre peort i 
; : a 
writing to the comptrolle ron the tirst dav of Angnst, etghteen hun 
dred and eightv-one, under oath or affirmation. of the entire amount 
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or now or hereafter incorporated or organized by or under the laws of 
any other State or country, and doing business in this State, and own 
ing, operating or leasing te or from another corporation, joint stock 
company or association, any railroad, canal, steamboat, ferry, express, 
havigation, pipe line or transportation route or line, or elevated rai! 
way, or other device for the transportation of freight or passengers, «1 


inany wav engaged in the business of transporting freights or pas 


“ChMerers, and every telegraph company (] telephone COMED MATL INCOrpe! 
ated under the laws of this or any other State. and doing business in 
this sfate, anid every CAPPEss CORED ATTN Col association, palace Cur «l 
sleeping Car COMpanV or ASSOC TATION Incorporated onl nnincorporated, 
dome business in this State, shill pret to the State treasurer, for the use 
of the State. as a tar, Nippon its corporate franchise or business in the 
State. a tax at the rate of five-tenths of one pred COTPTUEED Tipvon trie 
vross earnings in this State of said corporation or company or assets 
tion, for tolls, transportation, telegraph, telephone or express busines 


| ransacted in t his Stute 


r) The TAX Imposed nnder section > ' I thi- art ~hall. alte: thie 
first dav of August, eighteen hundred and eighty one, be paid Annually 
erty the first day ‘vf August ot eae Verul ly hall “a thigs a i? \ 7 | this 
president, secretary «| other pert ofhies of the COPpor trons, point 
stock companies or associations referred t section <ix of tl wet te 

: 
transmit to the comptre! er, on The Hrst aay « | \ng sf in each vear. a 
afartement wy der onmthy or affirm at deere ced Tipe atipeotanit cot The « ‘ 
liners of the said associations, Corporatio nt stork compan 
derived from all sources during the vearending with the precedu 
thirtieth dav of June, t mretier with the ar rif «ot tay od there 
'\ seotion SIX Vn t shin i ii- 7 tiie pti? \ . tow president. 
ecretary or other proper ice} 1 tive Poratiots, tf atourk es 
panies Y wascwciat ne referred | q*ar] 1 { = rel 'TA rit 
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£8. The corporations, joint stock companies and associations men- 
tioned in this act as toxable shall hereafter be exempt from assessment 
and taxation for State purposes, except upon their real estate, and as 
herein provided; but they shallin all other respects be liable to assess- 
ment and taxation as heretofore 


~ of, The tates iniposed Ly this act, and the revenue derived there 
from, shall be applicable to the pavinent of the ordinary anid current 
expenses of the State, and if any corporation, joint stock company, 
person, partnership or association shall neglect or refuse to pay any 
tux I) this act required to be paid, the same brick he sned for in the 
name of the people of the State, and recovered in any court of compe- 
te} 


at the instance of the comptroller, 


. ° ° ‘ . . : | ‘ 
l jurisdiction, in an action to be brought by the attornes reneral 


lo. All obligations, liabilities and taxes hereto‘ore incurred or 
Imposed under said act, chapter five hundred and fortv-two of laws of 


wlity, are suved, and shall be in ftoree as if the 


elvhteen hundred and eb 


siuid act hia not beer hereby ntnenaded 


| 


S11. The amount of capital stock which shall be the basis for tax 
under the provisions of section three of this acto in the case of every 
corporation, loint stock company and dssochation liable to taxation 
therennder, shall be the armiount of eup tual stock ery ved within thes 
State, In making to The cormipts ler the reportiin) writing or certifi 


cate of estimate and appre sal of the capital stock of such Corporation, 


point stock COTIPANY OF itssen lation provided for bw the tirst section of 
this act, it shall be the duty of the president or treasurer thereof, as 
the case mav be, to state specif liv the amount of capital stock em 
ploved within this State, of suc! rporatiol nt steck company ot 
assoctation Wheneve r the commptroll - dissatisfied with sneh reyprort 
or certificate of estimate anid chy eperaa sul. as tlie’ Case 1a a’, cor NNN 
corporation, joint steck Company or association Whose capital is only 
partials emploved with t} thy -s State. bi = alatriooriZend adie) « ryt) Wered 
fo ascertain, fix and dete rmine the-anpount of capital emploved within 


¢ | > > ] ’ e i ’ j 
iiss ite. and fo settic an account for the aX And penalties due the 


“tat Phie*retanl 
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SUPREME COURT OF THE UNEPED STATES. 
No, 740.--Octrornrr Tero, PSs. 


Reported in 113 UL S., 689 


Kreanets W. Dover. 


Piaintiff iti error, 


, In Error to the Supreme 
{ (vurt qt aie Sfaphy j 


Danie. Korver. Joun Leanxy and A. d. | 
SHORTALL. County Commissioners of Sehuvi 


kill ¢ county, 


The laws of Pennsvivania exempted from local taxation, for county purpeess 


; 
railroad securities ; shares of stock held by stockholders in corporations. which 
were hable to pay eertain taxes to the State. mortvages judy t ras rriiZoaute 
moneys due on contracts for sale of real estate, and loan by rporathon stitch 
were taxable for State purposes, when the State tax sh tall bee praiel Phe pleading 


in this case admitted, in detail, large amounts of exempted property imder these 


heads in the State ae hed Phat. under the ci! mstances thi nmetittites] a al 
erimit ition n favor of ther moneved capita i et ¢ i] tn nveste«] 
shares tinh national hanks which WAS INC Onsists ' eiths thee nr : manne ifh * ee it fim 
Rev. Stat... that the taxation bv State authority of nations manok Sime hin 
not be ata greater rate than is assessed uoon other moneyed capita the ha of 
mmdivicdual citizens of ich Stats This presi s «en ions Of this ¢ ri resp iin 
“tate , | | weal taxat ’ of shares in nat nal | r ‘ « di want snil rey 4 

Phe former decisions of this ¢ ri do not susta the proposition that natior 

: 

bank shares may tn ibjected Inder the authority f the State, to “wal tak 
where very alerin) part relatis iy f ctl eved upital | the han 4 

dial citizens within the same juriecdict r tax (district S exemyptod Tf 
cl Pa karlio 


laid 
While exact uniformity or equality of taxation cannet be expected under 


-Vsterm, capital invested in national bank shares w ‘tended lw ¢ —_ en 

pimced Up mn the same f HIM, 1 Stilmian' so eguaiit reapert of tanxati } fuls 

authority as the State estal es tor othet nme ved capital in the lias f lividdual 
Zens however invested a hether - i hare . therw 
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shares in the Pennsylvania National Bank, an association organized 
under the National Banking Act. The suit proceeds upon the ground 
that such levy violates the Act of Congress prescribing conditions upon 
State taxation of national bank shares, in this, that ** other moneyed 
capital in the hands of individual citizens” of that county Is ex- 
empted, by the laws of Pennsylvania, from such taxation. A de 
murrer to the bill was sustained, and the suit was dismissed. Upon 

appeal to the Supreme Court of Pennsylvania that judgment 
iu] was aflirmed,on the ground that the laws of the State under 

Which the defendants sought th justify the taxation, were not 
repugnant to the Act ot Congress. 

State taxation of national bank shares was permitted by the 4Ist 
section of the Aet of Congress of June 3d, 1864.13 Stat.. 111, Ch. 106, 
' 41, subject to the restriction that it should not be at a greater rate 
than that imposed upon other moneyed capital in’ the hands of indi 
vidual citizens of the same State. but that section contained a pre 
viso to the effect “that the tax so imposed, under the laws of ani 
State, upon the shares of any of the associations authorized by this 
act, shall not exceed the rate Imposed pon the shares in ani of the 
banks organized under the authority | the State where such ASSOCIA 
tion is located.” The case of Lionherger v. Rous, 9 Wal7., 468, arose 
under that act. The question there was whether shares in a national 
bank vere exempt from State taxation merely because two State banks 
of issue. orvanized before the national banking act) was passed, and 
mnoof the banking capital ot the 
Strate. had, by then charter, the rit to peay i certain pred cent. on the 
rmount of their capital stock in fullof all State bonus and taxes 
ano amount less than that imposed upon national bank shares. The 


, > of 
hares of other associations in the State, has Lh the Priviieves aD | bank 


e , o i ; . ' } : , 

ny, except the power fo et ills, were taxed like the shares.in 
. ’ ’ : t ? 7 a 

UMtiolal DAline it Was held that Congress meant, Ov reference in thie 


4 


‘ 4 ‘ } ! : 
Act of TS64. to taxation of State bank shares, to require, as a con 


dition to fuxation Dv the State of shares nm national batiks, | ikl 


should. unless restrained | valid contract, tax in hike manner the 
) . ’ ; rots : 
=. i’t’s | DMtiKs 7 ~~ ;* co] tie’? ‘VTi ' reat! yi There > «™ z) } juestion 
nm that int f dis i iti beraitist Cay Tit ested arhional tear 
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the particular rate Ln pose fuponm shares in State banks. The efteect. 
if lial the object, vt the latter act Wiis to preclude the possi tal ry 


— 


Hite ol any such Interpretation of the act of Conyvress as would 
justify Stutes, while I posing the same taxation tipwonn national 

bank shares as upon shares in State banks, trom: discriminating against 

national bank shares, in) favor of moneved enapit 7 reat invested itt State 

boank stock. At ati rate, the acts of (loneress de Preool Tha permit mri 

such discrimination, Section S210 of the Revised Statutes is as fol 

lows: 

‘* Nothing herein shall prevent all the shares in any association from being 


cluded in the valuation of the per tical pr perty | thy OWner el holder of poly 


shares, in assessing taxes imposed ny authority of the State within which the assoc) 


tion is located, but the Legis! iture of each State mav determine and direct the man 
ner and place of taxing all the shares of national banking associations | ocd witthie 
the State, subject on Vv to the two restrictions. that the taxation sha aoe tee af os 
yreater rate than ds assessed upon other moneyed ¢ tul in the hand f individ 

eitizens of such Stat umd that the shares [ «al ¥Y nation i] banking «a (tation 
mwoed by non residents of any St ate shall be taxed in the erty ry county where the 
bank is located, and not elsew her Nothing herein shall be construed to exempt 
the real property of associations from cither State, County, or municipal taxes to the 

meeXtent, according toits,valu other re property ist ed 
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that it did decide, was whether the exemption from local taxation, 
of mortgages, judgments, recognizances, and money due upon agree- 
ments for the sale of real estate, in the hands of individuals, was a 
partial exemption only ; that is, whether it was so substantial im its 
nature and operation as to effect the integrity of the general assess- 
ment for local purposes. The Court, after observing that money at 
interest was not the only moneyed capital to which the national bank- 
ing act had reference, and that the words * other moneved capital” 
included investments in bank shares and other stocks and securities, 
said: “ This is a partial exemption only. It was evidently intended to 
prevent a double burden by the taxation, both of property and debts 
secured upon it. Necessarily, there may be other moneyed capital in 
the locality than such as is [not] exempt. Some part of it only is. It 
could not have been the intention of (Clonuress to exempt bank shares 
from taxation because some moneved capital was exempt.” That case 
is authority for the proposition that a partye/ exemption by a State, 
for local purposes, of moneyed capital in the hands of individual citi 
zens does hot, of itself, and without reference to the ayvvrevate amount 
of moneved capital hot so exempted, establish the mght to a similar 


} 


exemption in favor of national bank shares held by persons within the 


SsHine jurisdiction Dut it is OV Tho means an a ith rity tor the broad 
proposition that national bank shares m iV be su iy ected to local taxa 
tion where a verv material part. relatively, ol other moneved capital 
I é' 
in the hands of individual citizens, within the same hurisdiction or 
taxing district, is exempted from such taxation Indeed, such 
rib all nterpa tation of the statutes might entireis deteat the pur 
7 i t] ay i} cand 4 nerress f ‘ ! thy e¢ State taxation of national 
bank shares within the limit of equality with other moneved capital ; 
lor, if wonld e wipe thie efuftes to in POse Upon ¢ pital invested in) such 
shares materially vrreater vt rdens than see Teo WHICH other moneved 
pritan l nad biital | is Is silfiected 
Phe case of Ad v. Verwh fo # \.. 19, 18 also reled Lap meri 
to support the judgraent below Phi iestion there raised was 
Whether an all ure d exer Ayer Prevnyy tru ip ra taxation, under an 
imance of 4 rs , Of its interest bearing bor js, perated to exempt 
Troon e TaXution the shares in a nationa mank located in the same 
‘ rs i e % €’.«) That as t reiina f id lean merouvatedd ty 
i Pane i ha eerisita 1 the tule Tite mile ‘ ‘ DiiLdeoty @ VISTO] || ; 
evel sjide'y iy Tlie jlest ts erits is sald That ‘ wet ol 
(Clonyvress did} tend “to tt thi er to eye t partienlas 
kinds of t the Leyislatur 1 los ration of 
his view reference was made te exem - of ends, “ 


2h 
tained, as a general rule, upon grounds of policy and humanity, o1 
because the property exempted is employed for objects more or less 
connected with the public welfare. And it was observed that the dis 
eretionary power of the Legislature over such subjects remained as 
before the Act of 1868, the intention of that statute being to protect 
corporations formed under its authority trom waftrrew?//y diseriunin 
ation by the States in the exercise of their taxing power, °° Phiat peat 
ticular persons or particular articles are relieved trom taXation Is not a 
matter to which either class can object” Lt is scarcely necessary to 
cay that this language leaves untouched the question as to the power of 
the State to subject the shares of national banks to taxation, when a 
very material portion of other moneved Cobpei tial rm the fimaneds of pred 
\ idiial citizens and corporations is exempted from line taxation 

The Court has had ocgasion to examine the provisions of the mations 
banking act in several other cases recently determined «1? oz 

Weaver, 100 US. 5392) Pelton vo National Tank, 101 Tb. 
HID 14.3 * Cummings Vv. Same, th... 163: Nip PESOS . A 
Jt “i. s& : the 3 hevansvell. Punk \ 33 thon. Th. Sie 

from these cases may be deduced certain rules tor the construct i 
of that act. 

|. That the words “at a vreate! rate than 18 «awcaned/ ipeerty cothves 


moneved capital in the hats ol ried du ar evitize 1a, refer tes thy ey 


tire process of assessinent which. in the case of national bank share 

includes both their valuation and the rate of percentag beth Vealtan 
o> . > . . ] t | “—_ of | ( 7T. ; 5 on © a i : : 
Theen : consequent Vv. tiiat the ae ‘) herr collared VEL 1th crentatiens 
tion with a tixed percentage Aprpreatle ter The slumtion alike of te 
Tieotini bank shares canned or orher weneved rpversfrient reenupila Pine 
State iaw establishes ao \" rrits @ treme cl fasersstrpe rit tes 

shares are valued higher in proportion t their reai vaitie thin tlie 


moneved capital, 
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Congress was conferring a power on the States which they would not 
otherwise have had, to tax these shares, it undertook to impose a restric 
tion on the exercise of that power, inanifestly designed to prevent taxa 
tion which should discriminate against that class of property as compared 


with other moneyed capital. ii permitting the States to tax these 


shares it was fereseen that, the States might be disposed to tax the 


capital invested in these banks oppressively. This might have been 


prevented oy fixing a limit on the amount. But Congress, 


aL with due re vara to the dignity of the States, and with a desire 

toe interfere only so far as Was necessary to protect the banks 
from anything bevond their equal share of the public burdens, said: 
You Hiay tax the real estate of the banks as other real estate is taxed, 
and you may tax the shares of the bank as the personal property of 
the owner, to the same extent Vou tax other moneved capital Invested 


in vour State. It was conceived that by this qualification of the power 


of taxation Ccptalits would be secured and Injustice | revented. 
We come now to consider whether the laws of Vennsvivania. under 


which defendants Propose te levy a tax, for COUTES Purposes, tipron the 
plaintiff's shares of stock, are Open to the objection that threes violate 


\} 


the principle of equality, which the act of Congress intended to esta 
lish between capital invested in such shares, and other moneved capital 

by a law of that State, passed March 31, 1870 upon which the 
defense mainly rest itis provided: * That all the shares of national 
banks located within this State, and andof banks and say ities institutions 
Incorporated Ly this State. shal] be taxable for state purposes, “at the 
peel eativi tity Lip verti the assessed 
municipal and local purposes 


? 


rate of three mills psubsequel Thy hour] 
value thereof: and = tor county, schol, 
at the same rate as now tsortmav hereatter be {issesscr] ane posed Thpron 
nite in the I ite if TIE dual eitizens 7 this “fate fy 


/ Pars af a IS yt), /’ ye This act SI CrerCsT Ss, cape it. lace, the in 


is snbpect tho TAXAT 1 , 4 nty wd Ther ("Thi peur) t's bool stie't) 
enapita r exempted mn he | avcatiel it the date f thre Pussage « 
that act, remains exeripl unless the Le visiatiure r the State 2 site 
subrected it te | iviat I be ufentiv. iT} i's q*¢°7 ‘i’ Paxvati tj | 2 Lave ‘Ai 
purposes, the Legislature did not intend, by the Act of ISTO. to remove 
the then existing exempt ns, and subect a rmoneved pital. et what 
ever des ription, tf? SUCH TaXaflon : it «ol Vv te estab sho an uniform 
' ife lieve ’ ‘ ix if cy? as to , ererde ¢ by) fs qemtare] ') i? " feeal = ar 
ili! such athal , & cl Dheotie oul sal " is Was thet romig t thoere 
atter be, snibjected to taxation 

fo ascertain what moneved capital wa ur Tine sssacre GOT Tlie 
Hey Act of ISTO, or has since become, exen pted, im Ponnevisania 


from taxation for counts PUP) ses, requires ah CARMI Gf 


27 
several statutes, commencing with the one passed in 1844. The latter 
subjected to taxation, “ for ell State and county purposes whatsoever.” 
the following personal property : Mortyvaves, money owing by solvent 
debtors, whether by promissory note, penal or single bill, bond on 
jndvement, articles of agreement and accounts bearing interest, ex 
cept mores or bills for work and labor done and bank notes : shmres «cl 
stock in any bank, institution or company then or thereafter incorper 
ated by or in puPrshanec of any law of the State, or of any othe: stute 
or wovernment : shures of stock or week] deposits it MI NCOry orated 
suving fund institutions - public loans or stocks, except these isatedd try 
the State : Toney loaned or invested on interest in cari other State 
» FR, yhthiy s Purdow sx big... 1380: Lease Pa, ISS4, pp. 49 

In TSDO. shares of stock in State banks created after the State ban! 
ing act of IS50, were relieved from taxation tos COMDEV peur ecmes 
Lins it, , ISo2, p. RA? L Cdrant, 26 And in PSO4. all bonds on 
certificates of loan of any railroad company incorportated in the 
State were declared liable to taxation “for State AU only. 
Brightly’'s Purdon’s Dig., 1369, $81 

by an act approved April 12. D850, it was provided that thereaftes 


the capital stock of all banks, savings institutions and companies wis 


ever of the State. i shall rt subject Te aria prea a TAN lite thie Tremsirs 
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, construed as to make building associations, plank road pike 
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trom and after its passage the shares of stock lei Uw al tenet 

ledey nanny institution Or company r rured itiede rine wa «if 
tt s* state. viet) tT fs Corp rite ‘ pear ry . ’ ‘ . i? } " " ‘ 
hig  @ ite tre i181) tiie fay LTiye a4*t) by ‘ 4 \ \1 hg ; 

} | ‘ . } , , ‘+ . 

i! " ‘Wave iL pds Of Se : i" 

‘™ f ate 4 , ry ; 4 oe a | } re af eae? on ’ \ ‘ ’ +} 
| poral i f i\ Tool ~ i‘é ° ; 4 : ‘ | 

His i i ae vr Treperaied ’ it ’ ‘ 

rporations from anv tax then impor 1 their real estate 
from anv State, eounty or il tax t 


QL 


hae 4 


Then followed the Act of 1870, by the third section of which every 
incorporated companys or association doing business in Pennsylvania, 
or having capital emploved there in the name of any other company 
or corporation except foreign insurance companies, banks and sav- 
ings institutions—was required to pay a certain annual tax on its 
capital stock into the state treasury. Laws [’a,, IST9, p. 112. 

This brings lis feo the Act of June 14), ISS]. whereby hortvaves, 
moneys owing by solvent debtors, whether by promissory note, penal 
or sinule bill, boned or judyinent : articles of avreement and accounts 


bearing interest—except notes or bills for work and labor done. ob 


ligations to banks for money loaned: bank notes: shares of stoek in 
banks, banking or saving institutions or companies, then or thereafter 
incorporated under any law of Pennsvivania: public loans or stocks, 
except those issued by that State or the United States > money loaned 
or Invested in cari other state, and all other moneved capital inh the 
hands of Individual citizens of that State. are declared ~ be, anid 
are hereby, taxable for State purposes, at the rate of four mills on the 
dollar of value thereof annually jit ried, that all hortoacres, rudy 
ments, and recognizances whatseever, and all moneys due or 
pen articles of agreement for the sale of real estate, shall, after the 
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no all taxation exeept for State pur 


noses: prorde/, the provisions of this act shall not apply te 
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events been removed trom all bonds or certificates of loan issued by 
trom shares of stock 


any ratlroad COTHPMANY INCOrpe. rated Ly the state 
in the hands of stockholders of any institution or company of th 
State which, in its corporate capacity, is liable to pay a tax into the 
state Treasury under the Act of ISD: from mortvaves, pudyments, 
and recognizances of every i ined frootn Pine vs due or owlhg Th} monk 
articles of agreement for the sale of real estate: from all 
ever made by corporations whieh are taxable tor State PPP prmen VM T 
he required tax on such 


sued corporations pra inte the state treastryv th 


indebtedness. 
As the present cause comes betore us pon demurrer t 


have, excepting the allevations of the latter, no means of determinn 
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the value ol the cup ital thitis \e rripetea freon thie cotihtyv tuxntl 
is In posed Ni pron capital invested in national bank shares. Atte 


rie eler he ae | ISTO 3s SS]. the boy his 
é referring to the acts of TS 70} and | he tbl chiarys 
‘ That for the year 1881, as is shown by th: publi report araed tow thie n t the 
mditer general of Pennsvivania, the sum of 21,602,005 66 was paid into the «tat 
h corporations tv them in ther corporate 


treasury aS tax upon the capital stock of such 
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The demurrer, of course, admits these allegations of fact to be true. 
Their materiality is not affected by the circumstance that they are 
stated to appear, also, upon the books and published reports of the 
auditor general and the secretary of internal affairs of Pennsylvania. 
Upon such facts, and in view of the revenue laws of the State, it seems 
difficult to avoid the conclusion that, in respect of county taxation of 
national bank shares, there has been, and is, such a discrimination in 
favor of other moneved capital against capital invested in such shares, 
as is not consistent with the legislation of Congress, The exemptions 
in favor of other moneved capital appear to be of such a substantial 
character in amount as to take the present case out of the opera 
t is net absolute equality that is contemplated 


— * 


tion of the rule that 
by the Act of Congress: a rule which rests upon the vround 
that exact uniformity or equality of taxation cannot in the nature 
of things be expected or attained under any system. lout ss 
substantial equality is attainable, and is required by the supreme law 
of the land, in respect of State taxation of national bank shares, when 
the inequality Is so palpable as to show that the discrimination agaist 
capital invested in such shares is serious, the courts have no discretion 
butto itertere. 

The Supreme Court of Pennsylvania, after referring to // phura vy. 
Lhe School Directors, cited above, as has ing involved the same ques 
tion that is now presented, and observing that the exemption is here, 


as there, oniv partial, saves ae Not only Is some other moneved Capital 
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capital in individual hands is se serious or material as to intrinve the 
rule of substantial equality. But unless we have tailed to compre- 
henad the SCOPE and ettect of the i King laws oft Pennsvivania, nnd 
unless the allegations of the bill be untrue, the present cuse ms not ol 
that class. 

Our attention is called by counsel for the defendants to the faet 
that Pennsylvania derives, probably, her principal revenues from rail 
roads, and therefore has good reason to look to ler interests, as a Com 
monwealth, in‘respect of such improvements. To this fact he refers 
the legislation which makes railroad securities liable to taxation tor 
State purposes only, and CXC pts them from local tanxation, pret 
like crounds he defends the exemptions repacde, In respect ct lovermal tan 


ation, in favor of the bonds and shares of other corporations that peas 
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Tor Prortre «. Cosnusstoners oF TAXES AND ASSESSMENTS, V5 


Dent, 4.2 The position mainly argued by the counsel for the city 
of New York was that the existing law for the assessment and taxation 
of corporations of ‘the class to which the appellant belongs, looks to 
the capital stock of the corporations paid in or secured to be paid in 
as the subject of taxation, irrespective of the manner in which it has 
been invested. Consistenltvy with this position it is argned that it is 
hota cirenmstance of any importance that a portion of the moneys 
contributed by the subseribers have been invested in property hot ith 
itself subject to taxation; that it is the same thing in effect as though 
so much money had been lost; and if such had been the ease, it is 
further insisted tliat the corporation would. notwithstanding, Lye hable 
te taxation in the whole amount of capital originally paid in, or secured 
to be paid in, except such portion thereof as had been paid out for the 
purchase of real estate. [f the provisions of the Revised Statutes re 
specting the taxation of moneved corporations had remained un- 
changed the argument would have had much weight; tor the principle 
of taxation on which these enactments established was that the amount 
of capital, with the exception before mentioned, was to be taken as 
the arniount of the personal estate of the corporation lor which if Wits 
ter toe faxed. whether if had been Impaired bby losses or inerensed hy 
accuimuiated protits. 1 R.S.. 414. sections 1 to6: Bank of Utica « 
(— Ty of | tica, 4 Paige, 5 > Ue The People ?. board of Super Isors of 
thy County of Niavara, 4 [hill 20) 

ln silfe-Tatice it Whe the inetitutions Which were taxed under these 
provisions, and not the property possessed by them, at the time the as 
sessment Was made. The measure of assessment was the nominal 
capital originally contmbuted, which was compared, in distributing 


thre publie burdens. with =~) Til Tor Dreoperty actually Pr ssessend hy nat 
ral persons who were taxpayers. Under such a system it might be 
Pairiy argued that it was Unit portant In What manner the monevs had 
been iivested, forthe existing Property Was het an element which en. 
— eee, Weer een 


tered inte the Valuation > tn Was thesum which the Corporation hac 
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attected the question, for in TS57 an act was passed which completely 
changed the svstem of assessment of these corporations. The material 
provision was as follows: ° The capital stock of every COPED) ATEN liable 
to taxation, except such part of it as shall have been excepted in the 
assessinent roll. or shall have heen « rempted hy law, tovethier with its 
surplus profits or reserved funds, exceeding ten percent. of its capital, 
after deducting the assessed value of its real estate, and all shares «of 
stock tn other corporations actnally owned by such company whieh: are 


’ 


tuxable tpn their capital stock Inder the liws of this state, shall be 


assessed at its actual value, and taxed in the same manner asthe othe 
personal and real estate of the county ~ (Ch. 456, see. 3 ft is man! 


} 


fest that under this provision the assessors conld not any longes 
take the nominal capital, as, under all cireumstances, the amount of 
the assessment. If it were allewed that this did not represent its actual 


value. it would be their duty to look at its market price and, if neces 
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hands of an individual, or in the possession of a corporation, taxed 

upon the actual value of its capital, the rule is the same, the exempt 

property is to be deducted from the aggregate valuation, and the taxes 

to be imposed upon the residue. 

Comstock, Ch. J/., {dissenting in the judgment but concurrimg on the 
point discussed in this extract}: 

It remains to examine the distinetive theory upon which the Judges 
of the court below have proceeded in this ease. Thev have coneeded 
that the credit of the United States is universally exempt from. tanxa- 
tion. They suggest no mode of assessing such property, whether con 
stituting part of the capital of an individual or a corporation. The 
only ground, therefore, upon whica they have been unable to sustain 
the action of the Tax Commissioners is, that taxation In respect to 
corporations Is not pon their capital or estate, but Epon their Owl 
stock, as a thing quite distinct from capital, 

According to this view the relators have not been assessed in respect 
ty» their Government stocks or pon TU other property, and have 
nothing to complain of. This conelusion seems to be derived from 
the use of the terms “ capital stock” in the statutes which prescribe 
the manner of preparing the assessment rolls, 
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first requisite, Phe word Cap tik Is titi unbicrne i> lt siortiilies the 


1 ' } ° . 
actunil estate, whe rhaer da money or property, whieh - owned bey time 


_ ° . . ° , . 
‘| vidual or a Corporation Lr reference to oun corporat . a thie 
‘ } ; ‘% ’ oe } ‘ . 
‘ . ° ‘ " 14 ' . , 7 *y*e? " P i ; y* , " 
arovrevat iT Thie —litti stiiescyT] ‘Lae and pre i] iyi. iil a i}erel Pay ie poate ifi 
] he ’ -_ 1, ld ‘ | +} » « L be@e . ‘ . ] ee ; " ‘ie " ‘ . : 
'\ ite BTLAT eae titre e \\ ti Lif Tete S?ig t? Ali rael pom UG pele ts reewnilZes itl 
e i 
, ’ ’ ’ 
; ‘ . ; > . ; \ ; —— . , . 
he use and investment of those sums, or if losses have been tie urred, 
then it is the res d ie alter te mhetitig stiel See. ie? Corporation Ht 
e ler! . n ¢] ‘ , " at . ‘ " ; ) 5 . 7 } +] 2 
it eer pn Dsti] Ss Lilt? coWriel rm Peraoprie I (rj mS CT twMi, WN fhere 
: . . 7 ° . 7 ° : : ‘| ] ; j | ° 
i™ Pie] it Corporat +7) wirerre oriate 17) 1 iie yeoria wh ‘ 1} ey es owped 
‘ | eae * ei . 1 » : | . r ‘ ; ‘ 4 
ANY Cise exc }? rif Trsarictpise } | miter @ Corpeoratiots, Phe terin 
7 ; . " a " +% ee ey " ' : ‘ e; : \? . : ’ ’ 
sit i’ hy =. i Li.ti =. - ii¢ i;¢*™ ‘be ‘ ii it ' = ree’ is dant) i 
mrp °a*la~ leet d \ ree? ¢*?3 < ceVern] Pay ajar? *; ri ‘’ slattie* T? ’ hg Am capital, 
If that were its meaning in the = statutes, of course the aroen 
’ 7,7 ’ ~ ' , > ‘ ’ t 
uae ut ' preme 4 I ! 5 (Hse dotnet have even 
, : . . ‘ ,  - P. | ‘ . . 
a VOTING © Ciss Os PMT Lut, Whenever if means anvthing 
- 
j ++ i * , *» *) . — . , , ¢ ; } ’ 
tpraiert pbeeril CUP TA la corporation, if can refer to olhing cise 
+} Chaar a9 Pooreoata cof Shree ales 5 coe : raster } AS ne onl e ‘ 
i { Liat | i aie | ' i? ‘i ' ta™ sian 17) e’Te’sis 
. ** alias , aa is ‘ ; oj ’ 
are called STOCK, ane e sum tota tf them is, appropmately 
’ ‘ " eae . ° 
. Fr — “a, f , ss . , ‘ " : ; | 
enough, caulied Ue S LOOK la corporat Dhose interests are the 
resi lItin restate I private perso wi) Th a fevee +} tia? . 
PAULEY ae Private | ®* Whieh fioew trom the nature of cor 


porate organizations, In some respects they resemble a chose in 


7 8 


action, and thus are so treated in the relation of husband and wife and 
in other relatos. More accurately. | think. thie Thhaa\ he called equit 


able estates. which entitle the holders to share in the income of the 


capital, which is levally vested in and managed by the corporate bods 
The material point now is, that corporations themselves never own 


what is sometimes called their own stock They have the power mane 


capacity fo crente ana isstie’ stock. bout when created ane issued of 


alwavs belongs to the individual to whom it is issued, orto lis assignee 
ln his hands it may or may not be subject to taxation, like other pris 


ate property in the pleasure of the Leoisiature In this State snel 
property is exempted by law. beeause the cearnital itself held Ih eon 


poratlons isassessed andtaxed. = [In saving that corporations never owt 


their owt stock, of course | Thie*iati that webiie ly hits beeen subseribed and 


and paid for aoT -ecured fr bee peel hey the shareholders The CUpMCILY 
which a corporation has within its charter of reetiving stubser prt dernier 


and pavinent for stock, and then issuing it te the individual who sul 
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sessment Laws (i. R.S., 387). In the very first section it is provided 
that * all lands and all personal estate within this State, whether owned 
by individuals or corporations, shall be liable to taxation,” ete. Cun 
Litnymagye MLOTE explicitly declay that it 4K th, capital or estate ot core 
POovstions which th. hi qgeslalias spate piled. and not therr stock in the 
sense now contended for 2 Inthe fourth section of the same title the 
exemptions are specified, and among them (sub. 4) the houses, lands 
and personal estate of companies incorporated for the reformation of 
offenders, and (sub. 7), ** the personal estate of every incorporated com- 
pany not made liable to taxation on its capital in the fourth title of 
this chapter.” Now it is this fourth title which contains the provisions 
for making up assessment rolls against corporations, In some of which 
the term “capital stock ” is used. The reference to that title here 
quoted, and the use of the word “capital” in such reference, prove 
absolutely that the terms “ capital ” and * capital stock ” are emploved 
in precisely the same sense. Referring now again to the first title, we 
tind a further provision (sec. 7) excepting “the owner or holder of 
stock in any incorporated company liable to taxation on its capital.” 
Ilere again the subject Is clearly detined. Nlock wx not to he hired, hut 
caput in? the one ia wutrked as th property of the tnedividual. the 
other ax thet of the . OP Pr ation, 

Passing the second and third titles, which relate to the assessment 
and collection of taxes against individuals, and to subjects connected 
therewith, we come to the tourth, which relates to corporations | L RS. 
b14). In the very first section we tind if declared that corporations 
shall be lable to taxation on their capital in the manner hereinafter 
prescribed. The grounds tora verbal criticism, slight as thev are, 
would not exist at all but for the sixth section, which. as we have seen. 
relates to the assessment roll- Dut the very first requirement of that 
section Is that the isst'ssors shial| enter the hates of corporations and 
the * property ~ of each in the manner specitied, and the tirst specif 
cation ts the "Capital SOM paid in or secured to be paid ge Again, 


, " " } age? . ‘ el . ] ** ; 
hye tenth section of toe same title declares Thiat the capital stock 


shinal} lie assessed. a unless thre corporation shal! le entitled Ter COM 
mute its taxes, in which case no tax shall be Lin posed on the ” prop 
erty of such corporatio Thus we tind the words “capital,” * cap 
tal steck and “property ” indiscriminately used thoroughout this 
title to designate the estate of a corporation. It may well be that be 
tore the Act of IS57 such estate was to be taken at its nominal value ; 
that is to say, estimated at the amount of capital originally subscribed 
ana pata or se ured Witiierut revard t Hdepres lath ti ane lose This 1s ae 
different, is WC Tt ive show? The rerrnet eof dise pas leon) now ms ft) ut the 
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of that term contended for, is the subject dealt with by the assessment 
laws. Indeed, we may take the very words on which the eriticism 
arises: “Capital stock paid or secured to be patdin.”  T athiren that 
these words are descriptive of nothing else than capital, The Titel 
subseribed and paid in, or secured or be parc in, are the capital of 
au corporation in the real and actual sense. Stoek, on the other hand, 
is prea | bor, and Is tot ** parte in 53 lt is the thine which the subse: 

ber receives in exchange for what he pays in One of those values, 
that is, the sum paid, is held by the corporation, and becomes its 
capital, The other is given to the shareholder, and become his stocth 
They are of totally different natures. The one is the object of tas 
ation, the other is not, This appears to me se prliain in reason, ane 
upon the language of all the statutes referred to. that [Lo pursue this 
point no further, 

A single additional observation ought te rt nade De the Act of 
L857. That statute besides Intremducing, as we have seen, the prrdtie 
ple of actual value as the basis of taxation. has deelared in ex 
press words an exemption of whatever is exempted by other law 
in addition to the exceptions which are made inthe assessment reoll- 
This clatise Wits intended, out of abundant emlitionh feo ren e o6osalh tie 
differences -~ W hich could he imagined cnr + ioreresstend between the ruies. 


taxation as to individuals, and those in respect to Corporations Thee 


language necessarily refers to all preperty Wiel Was eXempt unde 
pre-eNnistitive statutes, It cannot refer to the stock of the « rpeeration 
= bo | ~ | ; ‘ : a 
Hei NV the State or OV literary ahd charitable tostittutions, merlin 
, “- : 
that exception is made in the assessment rol! fr) addition: to this excey 
tion, we have the words, “or as shall have been. exe tipted thy iv 
y ’ ' 

referring certains to all laws exempt fer property from taxation 
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tiece laws we fitid embraced efoathks Of tle Ceoavernment of thie tiitend 
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here pla@inoin Tavor «of Corporation tl I ‘ eccmatines tlie 

‘ 
peri ewe js declared twice, I <tead «of eerare*® cot 


Preorte «. Covsrsstoners (Bank Tax Cases. 2 Watrack. 2) 


Mik Jesriet NEL is TI . 4 lem t lent | ee) ms Wieertivet t Tee 
Slim ny Of] the | ti tex] fates. ith Which the « apritaa f thy bean - Othe, 
( sTEeTiaeel ent ris ermreri] - stole ft ‘aka . Otice “af ‘ ! ‘se 
\ rk i st] ath tae | RN } te | Lev ~ ' Let): \; ; ‘ ‘ 
stiate tiie ,iie athe ! ‘ iireat if i Ty Traml met ; 

i 
TAN tipo these st sthus in ested © en shal the b 
' 


} , 
o e 7 : : 7 : 
A cyases feet Weed: Tiais Lemtin lied collie iti e { , i Ne ‘A ) TR M@iti 


35 


the Commissioners of Taxes came before this Court at the December 
term, 1862, in which it was determined that the capital of the banks 
invested in the stocks of the United States were not taxable under the 
State laws. The case was reported in 2 Black, 620 (vate, 451). The 
act of the Legislature under which the tax was then imposed provided 
that the capital stock of every company lable to taxation, ete. ” shall 
be wssessed af 7ts aetual value, and taxed in the same manner as the 
other personal and real estate of the country.’ [t appeared in that 
case that a large portion of the capital of the bank was invested in 
United States stocks and owned by it, and which had been assessed 
and taxed by the commissioner, The Court, for the reason stated in 
the opinion, held that the tax was a tax upon the stock, and which, 
being exempt from State taxation by the settled law of this Court, was 
illegally imposed. 

The statute under which the present case has arisen has been passed 
since the above decision, and is as follows: 

~ All banks, banking associations, ete., shall be liable to taxation on 
a waluation equal hi the amount of their capital hawk pod (Hh, OF NE 
cured tohe partion, and their surplus earnings, ete. in the manner now 
provided by law,” ete. | 

[t will be remembered that the previous act, the Act of 1857, di 
rected that the capital stock of tne bank should be assessed and taxed 
atdats atual melue. By the present act, as is seen, the taxes inprosed 
on the aalmastion rue to the a mnt of ther pprtal porid in OV we 
cured tu be paid in, ete. 

Looking at the two acts, and endeavoring to ascertain the operation 
or change inthe jaw from the languaye used, the intent of the law 
makers would seer fe bie quite plain, VIZ.: a chanuve sinpls ny the 
mode of ascertaining oor fixing the amount of the capital of the banks, 
which is made the basis of taxation 1}, the tormer the «ofucd/ rol 
af the capital, as assessed by the commissioners, is prescribed. [bs 
the latter, the capital paid In or secured to be paid inh, In the fererrecvrate, 
is the valuation preseribed 

When the capital of the banks is requ red or authorized ty the laws 
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mInoney set down in the articles of association, but, in the theory and 
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practicn| operation of the system, is COTM sed of substantial property, 
and which gives valne and solidity to the stock of the institution. It 
is the foundation of its credit in the business community. The Legis 
lature well knew the peculiar system under which these institutions 
were incorporated, and the working of it: and, when providing for a 
tax on their capital at a valuation, they could not but have intended a 
tax upon the property in which the capital had been invested. We 
have seen that such is the practical effect of the tax, and we think it 
would be doing injustice to the intelligence Legislature te hold that 
such was not their intent in the enactment of the law 

We will add that we have looked with some care through the 
sfatutes of New York relating tw the taxation af moneved coe oh oe rit 
tions, Ineluding the Act of T8238. in whieh the first material change 
was made in the eveter, the Act of TSR), the revision of IPSo, (4, 
Aets of S57 and of T8633: and it will be seen mm «// of them that the 
tuX Is Ini posed on the property of the inxtitutions, as contra-disti 
guished from a tax upon their priviveges oF franehises. Sinee the Aet 
of TS? the eap tal lias leer aclopote das the basis of taxation, as fin 
nishing the best criterion of the value of the property of which these 
institutions were possessed lneder their charters or articles of asso 
ciation this amount was paid in, or secured to be paid in, by the 
stockholders or associates to the Corporat body or ideal persen coms) 
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PEOPLE EX REL ”, Commissioner or Taxes, 39 N. Y., 432. 


Davies, ©. J: Atthe time when the assessments were made, which 
passed undar the review of this Court, and of the Supreme Court of 
the United States, in Churchill’s case (sub nom Van Allen ». Aasses- 
sors, 3 Wallace, 573), the banks organized under the authority of this 
State were taxed upon Cheir capital. The corporations themselves, 
and not the shareholders, were taxed and assessed, and the assessment 
was upon the amount of their capital stock, [f the whole or any por- 
tion of such capital was invested in the stocks and securities of the 
United States, then the same was neccessarily deducted from the 
amount of sucl capital, and the assessment contined to the residue, 
Such a mode of taxation in respect to the banks authorized under the 
laws of this State, the Sapreme Court of the United States held, pre- 
cluded the taxation under the authority of this State of the shareholders 
in the national banks, as such taxation was in conflict with the second 
proviso of the 41st section of the Act of Congress. We have seen 
that, for this reason, the assessment and taxation made and levied 
under the law of Mareh th, 1845, were held to be illegal and void by 
the Supreme Court of the United States. This difficulty which existed 
as to the validity of the assessments made under the Act of 1865, has 
now been removed by the Act of April 23, 1866, already quoted. By 
the terms of the latter Act, after its passage, no tax can be assessed 
upon the capital of any bank or banking association organized under 
the authority of this State ; and said Act also declares that the stock- 
holders in said banks, whether National or State, shall thereafter be 
assessed and taxed on the value of their shares or stock therein. The 
Act has, therefore, adopted a uniform system forthe taxation of the 
shareholders in the banks of this State, and of the national banks 
located therein in corformity to the decision of the Supreme Court of 
the United States, without whhic uniformity that Court had decided 
this State could not lawfully subject to taxation the shareholders in 
the national banks located therein, 


4) 


yy bw 
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Day Ins, ¢. fs At the time when the assessments were made, Which 
passed undor the review of this Court, and of the Supreme Court of 
the United State =. mn Churehills case (s wh nom Van Allen ». Asses- 
sors, 3 Wallace, 372). the banks organized under the authority of this 
Stute Were taxed bp rrn lheir caprtal, The COLPOTALIONS thenmsel ie N, 
and wot the share! The Ps, were taxed aud assessed, and the assessment 
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and the assessments pon which if Was based, are illegal and 
void for the reason that the taxation thus sought to be 
Imposed is greater than that Imposed by the State “ upon 
other Thidohies Ve (| capital in the I) inils of inclividual ejtizens of 
such State. 
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It is evidently assumed by the complainants that the decision 
of this Court in Boyer vs. Boyer (113 U. S. 689) sanctions such a 
method of attacking the taxation by a State of the shares of the 
National banks, and their case is apparently framed with the view 
of bringing themselves within the doctrine supposed to have been 
established by that case. 

This mode of presenting the case enables the complainants to 
add together many different items of asserted exemptions, some 
of them real and others fictitious, and thus to form an aggregate 
sO large as, when viewed by itself, and without reference to the 
tictitions character of some of the asserted exemptions, and the 
justifiable readsols of the real ones, To tend to create an IM pression 
at the start that the conditions of the aet of Congress have not 
been complied with, 

But it is believed that a just scrutiny of the system of taxation 
in force in the State of New York will entirely refute any asser- 
tion that that State has actually made, or attempted to make, any 
lun just discrimination against the national banks in apportioning 
the burden of taxation. 

It would be an impossible task to establish by very 
satisfactory evidence the actual facts in relation to the values 
of the moneyed capital ofa yvreat State like New ; York in all 
the diversified forms in which it is invested. To take an in- 
ventory of the capital of five millions of people is bevond the 
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First Point,—There is veither in the general poliey of New 
York relating to taxation, nor in any subordinate enactment 


designed to carry out that poliey, any ground foreven a sus 


picion of an infen? to make a diserimination unfavorable to 


the holders of shares in the National hanks. If anh =iiel! 


discrimination has been rade, if Wa- wholly unintentional, 
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‘chattels, debts due from solvent debtors, whether on 
“account,contract,note,bond or mortyave, public stocks 
“and stocks in moneyed corporations. They shall also 
be construed to include such portion of the capital of 
“jneorporated companies, liable to taxation upon their 
‘capital iis shall het be Inve sted in) real estute “i Sec, 
fof same tith 
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‘8. The personal property of every minister oF The 
ve vospel, or priest, of his denomination . and the real 
‘estate of such minister, or priest when occupied by 
e him, provid dl such real ana je rscnal estate do not 
+ exceed the value of one thousand hv hundred dollars ; 
’ and 

‘Oo All property, exempt do by law from execution 
Sec. 4 of above title 
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imposed upon the national bank shares, the Legislature 
| acted upon the view that there was a substantial com 
| pliance with it and omitted to shift its taxation on 
the State banks from the capital in the hands of the 
) banks to the shares in the hands of the shareholders. 
This Court, however, regarded it as essential to the 
validity of the law that the shares of the state banks 
should be taxed as such, and this made it necessary for 
the State to amend its law in that particular. It is 
| manifest that in this piece of legislation there was no 
intentional unfriendly discrimination, 
Van Allen «. The Assessors. 3 Wall, 575. 
| 5. Thereupon-in the next vear the Legislature promptly 
acted upon the suggestion of this Court and passed 
another law, which shifted the taxation of state banks 
from the capital in the hands of the corporations to 
the shirye ‘ in the hands of the inelividual shareholders, 
and placed the national and state banks upon precisely 
the same footing (Laws of 1866, chap VOL. }). 1647). 
But another Chaise Wis made ip ana taken to this 
Court in which fro points were made: First, that a 


tay by the Nherle pon thie shares of the wheile banks 
without providing for a deduetion in respect of any 
capital ot such banks which miivhit bie vest in na 
tional bonds was in effect taxing sueh:> bonds. and 
therefore invalid. and consequvent/y, inasmuch asthe taxa- 
tion of the shares of national banks was by national 
law made dependent for its validity and extent upon 
the taxation of the shares of State banks, the tax 
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sy ‘ tint 1} iste! is 1] tlie Paxvation of inai- 
viduals and corpcrations, such as insurance COM panes, 
taxed upon their capital, provision was made for a 


deduction of national bonds, and no sueh provision 


rade in resp t of the tax upon the shares in the 1Aa- 
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tional banks, there was an unfriendly discrimination 
against the banks, and in favor of “other moneyed 
capital in the hands of individuals.” 

Both these objections Were overruled yy the Court. 
The first was declared to have been disposed of by the 
case of Vian Allen es. The Assessors: and to the second 
the diuswer oivel Was that so far as related to the de- 
duction of national bonds in the assessment of the 
property of individuals, that hisacl bite Loeearnngr, for the 
reason that the test adopted by Congress was a refer- 
ence to such moneved capital im the hands of imdivid- 
nals as was cssessclile nul sotar as related to the de 
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The Pecspile vs, Weaver, 100U.S., 53%, 
The Legisiat ire of New York tT bevtience to this 


qecision, AVQAIN Ame! lead thre ' ind made provision 
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for a deduetion of debts in the assessibehts ot shares of 
stockholders in banks (Laws of New York. ch. O06, Pp. 


SSS), 


(. Nothing more can be needed to show the uniform 
intention of the Legislature of New York running 
through its whole legislation, to comply in abounding 


coodl faith with the r quiirs ments of the National Bank- 


Ing Act upon which permission Is given to the States 
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Third Point. The e mplainant s Di recounizes the fac 


that numerous decisions of this Court have determine 


every possible question Which could hve Iti vile Concerti 


the method adopted hey thi. striate cy] Ni VW York feor thy 
taxation of shares of national | 
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very large > but it does not help very much to know what 
the amount of personal property of all deseriptions, both 
of individuals and corporations, is, when the precise infor- 
mation needed is the whole amount of moneyed capital m 
the hands of individuals. Second. We have it found that 
the par value of all the shares of National and State banks 
was, taken together, S105,860,860. But surely this does 
not enable us to form a conjecture evel, as to what the 
amount Was of other moneved capital in the hands of tndi- 
viduals. Third, We have it found that in the city of 
New York the assessed valuation ot all j* rsonal property 
Was F202, 675,806, of which $60,746,204 was composed of 
shares in the State and National banks. This would leave 
S141 026,572 iis the “assessed Valuation ot all other personal 
property in said city. Dut this has ne tendenes to show 
the actual amount of MmOneye / capital in the hands of iv- 
dividual citizens throughout the whole State. 


It may be that the facts above mentioned justify a sus 
picion, perliapes a conclusion, that jit rsonal property qen 
erally, CsCu pes taxation toa far vreater extent than real 
property. But this is common knowledge. Evervone 
knows that the effort te discover and subjeet personal 
property to taxation is encumbered with manifold ditheul 
ties which yenerally serve Te tnake the success very partial 


and limited 


But, surely, the failure to execute the laws whieh require 
the taxation of personal property generally cannot be im. 
puted to the “fate, as an eu pir wn of suelh property from 
faxation, Unless, indeed, if is shown that such tuilure In to 
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taxiny Inonewved Capital nn thre hands oT individuals, and 
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5. The facts found do indeed tend to show that in the city 


of New York the assessed value of the national bank 
shares approaches somewhat nearly to the par value of 
the whole number of such shares; from whieh it may be 
conjectured that all other moneyed capital in the hands of 
individuals, so far as that city in concerned, is not so fully 
discovered and taxed as national bank shares are. But 
this tends only to show that that is, in faet, true, which, 
from the nature of the case, we know must be true. The 
shares of bank stock in the City of New York are as easily 
ascertainable as a piece of real property, and their actual 
value much hire easily ascertainable, for the market 
price proves it with the vreatest precision, Not eo with 
other property in the hands of individuals. This in 
equality in the facility with which these different deserip 
tions of personal property can be discovered, valued and 
subjected to taxation must alwavs exist under any eVeter 
of taxation 


Moreover, this effort of the (" tuplainant te simply 
show a failure hy the State to successfully reach and 
subject the personal property of individuals to taxatio 

While at the same time it succeeds in tinding and taxing 


real property and « pert ste porosperty, is HIS polace | fon 
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Fourth Point ~Turning to the portu “lar allegations of the 
bill, it appears that thy compliunants attempt to 
make Out a Case by showing that several descriptions of 
moneved capital in the bands of individual] citizens are 
erempled trom taxation by Jaw, and the effort is. by add- 
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hereatter appear that the other items. so far asthevd 
constitute real exemptions ure entirels dlefensibl oll 
familiar principle %. If. therefore. this item 
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what is called the cupital of business corporutions is sub- 
stantially the same thing. 

A person not engaged in business designates by the 
word capital, all his property available for the pur- 
poses of gaining income. 

This word is probably used in the statute under no- 
tice, in a sense sufficiently broad to embrace a// the 
meanings above mentioned. It is used in connection 
with the subject of taxation, and may be properly re- 
garded as embracing all forms ot personal property 
Which are under any circumstances cesignated as 
capital. 

But * moneyed capital e deseribes but it part of the 
things which the unqualitied word embraces. And what 
is that part? It cannot mean money alone; some- 
thing broader than that was intended ; vet it must mean 
something which has close resemblances or relations 
to money. It is the characteristic of money that it 
may be used as a means or instrumentality by which 
expital of any desired description can be instantly pro- 
cured. [It will pay the wages of laborers and buy the 
food and clothing requisite In order to Carry Oh pro- 
ductive industry. And the man of leisure can lend on 
Invest it so as to produce the desired (neome without 
hecoming itself dissipated And what money willthus 


‘ : r ‘ ' 
do, all other forms of personal property easily convert- 


tble into money, Without great thuctuation in value, will 
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They do not include the stocks of corporate bodies. 
There may, indeed, be some of them whose value is so 
certainly assured and so little likely to change as to 
furnish a safe medium for the temporary investment 
of money; and in such exceptional instances thes 
may perform the functions of banking capital, But 
the rv/e is otherwise. Such stocks are merely ecertifi- 
cates of beneficial interests in the property and busi 
nesses to which they relate. They do not even repre- 
serif DLcrtie’ § ed capital, exycept in those btistiitices bh W hich 
the corporate bodies are moneved corporations ; and 
these constitute a very smal] Hb bority ln real estate 
corporations, thes represent iiterests tn re al estate ; 
in railroad COrporations Interests ln raids muds : 1th Biithi- 
ufacturing corporations Hnterests in the buildings, nm 


chinery and business of such companies, ete. et 


But even if such shares are “ mone ved vital. theva 
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phrase under interpretation, may be thought to caply that 


shares of corporate stock are Inoneved capital in the hands 


of individual citizens, and that our interpretation gives 


no significance to this werd. Pat, thougl, 
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artificial view of the probable intent of the framers of 
the statute be deemed worthy of serious refutation, it 
will be enough to say that the taxation of the shares of 
national banks in the hands of the shareholder stands 


Upon entirely different erounds Prom thie tanxvatios > 


shares in other corporate bodies In both the inter- 
est of the shareholder and that of the corporation a 

lech sically distinet, and the taxation of both would net 
hechnwea y be double taxation but im corporations 


other than national by inks. these two lnterests, althou I 
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“ by this act, shall not exceed the rate imposed upon the 

“ shares in any of the banks organized under the authority 

“of the State where such association is located” (Stats. 

of 1864, p. 112). This condition would have been super- 

Huous had the framers of the statute supposed they had ’ 

included shares in corporate bodies under the phrase 

“moneyed capital in the hands of individual citizens.” 

This second condition was indeed abrogated by Congress 

in TS6s, But this was not for the reason that its original! 

insertion Wiis supertiuous or hugatory 5 but because 

State banks had beeome so limited in number that the 

condition had ceased to have sufficient practical value ; and 

also perhaps because the eccasional exemption for special 
~ reasons of state banks from taxation created an uncertainty 

as to whether the shares in national banks cotta neverthe 

less in such cases be taxed (Lionberger cs. Rouse, 4 

Wall... 46s. 

[t should constantly be remembered that Congress in 

Imposing the condition under discussion was seeking te 

contrive a safeguard against a possible untriend|y discrimi 
States. The obvious method of securing 
this end was to preseribe that the taxation should not ex- 
ceed that which the State m= its orelnar pol bery Hn poses | 
her property lt would not. however. have been 
Wise fo make the hax mposed upon other Prepert 
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unfriendly discrimination was intended. The deserip- 
tion “ moneved capital in the hands of individual citizens” 
detines a class excellently well adapted Ten the PPTL | ose, It 
18 property of the Nile hrivael its that which (onyress in 
tended to allow the States to tax, and the burden pet 
ach ought to be the same. It is property which ne 
just stute porlley shrouded eve mpl frome taxation. It embraces 
a Vast amount of Property, se large indeed that no State 
could afford te discriminate mm oats laver, for any such 
discrimination would involve the Inmiposition of a heavier 
burden Tip venta, Theol ons the shares 7 banks. but other 
property interests having no national relations. whi 


would thot sunlit te suelo oan prey tak if 
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This point proceeds ypon the implied assertion that 
the capital of insurance companies Is moneved capital 
in the hands of the shareholders, just as much as the 
capital! of national banks is Honeved capital In the 
hands of their shareholders, and that if a deduction 
should be m In the assessment avainst Insurance com 
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Blatch., 239. Mr. Justice Wallace expressed the view 
that the language “other moneyed capital in the 
hands of individual citizens,” meant such money as 
is usnally emploved in private banking and excluded 


shares in corporate bodies. 


In the ease of Evansville Bank vs. Britton (105 
U.S., 322), the meaning of the language in question 
was briefly adverted to by Mr. Justice Miller in 
viving the opinion of the Court. He said 


* The act of Congress does not make the tax on 
' personal property the measure of the tax on the 
‘bank shares in the State, but the tax on moneved 
“capital in the hands of the individual citizens. 
“ Credits, m Le 4 loaned at interest, and demands 
, against ‘i rsons or corporations are more peta ly 
, representative of moneved Cup | than personal 
* property so far as they can be said to differ. ln- 
“doubtedly there may be much personal property 
‘exempt from taxation without giving bank shares a 
right to similar « \etption, beens personal prrerpe- 
‘erty is not necessarily moneved capital; but the 
‘rights, credits, demands and mon eved Interest 
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“ Before examining the statutes of Pennsylvania 
‘upon the subject of taxation, it may be well to as- 
“ certain how far the decisions of this Court have 
“fixed the true meaning of the words ‘at a greater 


rate than 1s assessed pon other moneved capital 
“in the hands of individual citizens of such State.’ 
But this inquiry includes another question than the 
one which we are discussing, namely, the rete os tere 
fron, and in prosecuting itthat learned judge does not 


ut all consider W hisat the | hrase We ave discussing (does 


. Pieri. Ih considering, however, what een ptions 
from taxation Pennsvivania had made im order to d 
termine whether that State bad made «a diseriminat: 
Pheot allowed bry the acto o«of C ono ress, rie prpare ney 
tukes into view all personel propert mecluding shares 
bhi COPpPOraALLONDS 

but as tie> at Te mri pet Wits Triitetes Tey Thitia »dletermine 
the precise meaning of the plirase “other moneved 

; capital in the hands of preedEN ded edas Ti Zs is, nal 
reference made to the prior deeiss n The People 
The Commissioners, 4 Wall, 244 becat Preach Dreres 
said bo VI Justice Milles tire « mee Piast gate eapted 
Weare not to regard this decish is mean! 
thing more than that th. beriurnrs thie «quest 


lrose upon cdemurres 
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CUSSION, shares of corporate stocks cvenerally are 
excluded from the sdlenomination of e moneyed capital 
in the hands of individuals.” 


The lnterpretation of this phrase is made very sili- 


ple and clear by regarding the word ‘other’ as qualh- 
fying “moneved capital” and not the remaining 


wWorgs. ** 30 » hands of bncdividual CitiZedbs. 
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imposed by Congress can be disputed in two ways 

only : | 

First—By showing that this condition absolutely re- 
quires taxation of the shares against the share- 
holders, and that no other form of taxation, however 
complete an equivalent it may be, will answer as a 
substitute. 

Second—That such taxation of the capital of the 
corporations 1s not in fact an equivalent. 


Neither ot these propositions Cuil he sustained. 


a.) The tirst imputes to Congress a regard for form 
rather than substance; and the highly improbable 
Intent of revising the various methods of taxation 
Which the varving policies of the different States 
had adopted and compelling unison upon a particu- 
lar method 


There is no reasonable ground for believing that 


Congress lad An such Purpose it is contrary t 
Its unliorin Proiey, Phiat providers I} "7 ilWwavs been 


to leave the States in the unembarassed direction of 


their own concerns 


, , 
fy, It IS ahh Uhdenlable tnet that, ti reherai, the 


- 


result of taxation Is precisely the same whether the 


‘ ; 
SCfaie nie f i is par im the first instance bey 4 
corporate body in the shape of an assessment upon 
‘ . : : 
thre crete merieve OF 1f8 capital stock. as measured by 


the market price of the shares, and then ch irged to 
and collected Prom thr Tene K hold rs, us 1f must be. 
either Ly assessments or deduetion from the fund 
applicable to caividemds: o1 directly collected from 


, 
rtioned to 


’ ' ; ’ * ‘ 
the shareholders OV assessments yp 


j .7 5 
the Amounts of stock held by therm In either case 


the actual capital of the corporation with all accumu- 


OY 


lations 1s fully taxed and the whole of the actual 
burden 1s really borne by the stockholders. 

Congress could not have been ignorant of this, nor 
of the circumstance that the former method was 
adopted in many of the States. including New York. 
Had it entertained the purpose of changing this 
method, it would have manifested its intention in 
express and unequivocal language. And surely it 
could not have supposed or Intended that it those 
States where corporate capital Wiis aASSessed neailnst 
the corporation to reqpuite another burden equal 
In amount to be laid upon the shareholders. 

The reasonable view of the intent of Congress was 
that while permitting the States to follow those 
methods which they might approve, they should 
vield a substantial compliance with the conditio 
Which i¢ had formed as a safeguard against <dis- 
crimination. Indeed, it is not unreasonable to sup- 
pose that the object in seleeting property ino thi 


hands of inclividdual ewitzens us a ecriferion Was |] arti 


to avoid the possible doubts which might 
corporate capital was included whether . ane me 
ment in some particular Torm net requ 

the very donbts we are now dealin cit] 


Lricd thy provision in thy ty x ' ‘ eal 
Act of 1864, which did requir ney 
shares of State banks | 6 | 


say bos 
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discrimination as if the assessment were upon the 
shares in the hands of the shareholders. 

The assessment of the capital stock of the corpo- 
rate body at its actual valne by multiplying the 
nominal or praer value of the shares by the actual 
values as ascertained by market price where this is 
possible, and where not, yy such other modes of ar- 
riving at actual value as are available, niust “rive the 
same value as a direct assessment of the shares tn 
the hands of the shareholder; for it includes not only 
thie original value of the capital contributed, but also 
any accumulated profits, anv valne the corporate 
franchise Pits have, anil ‘eth (ei hie Which the ("el 
porate capital may enjov by virtue of the privilege 


, 


Ol Mmcorporavliol 


’ ' 
bout ? (OOTLLPIIM blits l t { int ty } i | 
— P ; 
Mallee ru ternicl tio si * that the tax- 
ition of the eapit f the corporations was not 
; ;“ ‘ li? | ' i i] } i t] =| i! lt is ti x 
lj t ’ * _ +s? * o ? ti ; a ? 
. + ' 
il i i = eta? ! ee iT = ii if it] 


7 " , ; = } : i ‘ | ; oe te a ae 
') 7 ] i ’ * 4 A as \ ‘ .* 
? T 2% i “ Vial 
lL. Assessed state (this | ve ot , 
Wise ? ‘ j 
Z I ~! 7 v! ¢ , rat . r 


by 
silt ii ‘4 TT] 7? 4 Th ’ ? ,’ i i~ ~ ' 
" 
’ | | | Shares _ i] Figen 
, . } } 
4 ['} att ‘int is } =f nm Of , Pybus ‘ t 


state or to literary or charitable institutions 
4 ] j ] ° : , : 
Of these deductions the first, that relating to real 


‘ 


estate, is mMiicew ed iT} Tile iss sSlbielt of s}) ile = LT) 


national banks. The second and fourth may be dis- 
regarded for the reason that there is no proof on 


finding as to the amounts. and the amounts are 


probably Inconsiderable, Tt) * complainants at 


iter 7 


in) the Court helow, Hiaike “nV pPolnt as te thes 
This leaves the Gevernn securith 

consideration : and the oc 

as in the assessment 

are not deducted and e cle 

of thi capital cy] Corpo if 

Hssessment Is Pot wth eq 


but whit do the cop DAL 
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contained in the judgment of the Court in that case. 
[tis that the shares are a different species of prop- 
erty from the capital of the corporation, so that a 
tax upon the shares is not technically upon the capi- 
tal of the corporate body. This furnishes a solid 
technical foundation for the tax. Its moral founda- 
tion lies in the circumstance that the shares repre- 
sent a vreat deal more than the money contributed 
as capital, namely, the wew vse to which that capital 
can be applied by being invested in Government 
bonds, and thus made the basis of issuing ninety 
per cent. of the amount of the bonds in money ; and 
in the further circumstance that Congress (nfended 
that the shares should oes taxed without aris dedue- 
tion on account of Government bonds, 


f.) What the complainants are really insisting upon 
Is thatin the taxation of the shares of national banks 
and of corporate capital, Coniited States bonds. if de- 
ducted in the one case, should also be dedueted in 
the other, and if not deducted in the one. should not 
be inthe other, 

But wis do thev limit ther objection to the ime- 


quality thus alleved to arise between the treatment 


by fhe State of shares im the National banks, ind of 
, * ; ] : ' 
wy 4 pf ;rysr? | ~ } re 4” ~ * ;\ This =Hlile i? ‘ i] ] ry if 
: i 7 . 
if bbe sm iid¢*] " a =f ~ Poe*? Weeeeth Three Tre i? ripe rif ry\ i he if 


when it 1s said that the State of New York diserimin- 
utes when she taxes corporations on thei capital 
instead of individuals on their shares, for the reason 
that (rovernment securities are not deducted under 
that form of assessment, it is) precisely the same 
point that is raised, the only difference being that 
its absurdity ts disguised. 

The answer to this olyection, in Whatever form 
stated, is that this inequality, be it real or fanecifal, 
was lelihe retely cond intentionally enacted hy ¢ “ap @Ne 
Allen es. The Assessors, Sipe 
Tennessee is Whitworth ; 1] ri | 7... 1 Pt 


$5 > 
ob 


Thus prrecime quest by Pacam Leer Teore been presented 


this Court, and the complainants view of it repected 


almost with crartite tripet Phi peridiehpeat qpine =f lt 
eided in Van Allen vs. The Assessors (3 Wall. 573 
was that Congress cvfeafed to permit the States ¢ 
TaN the shiare s of National Lliks if tlaerdt hcTUAR 
value Without re vara toothe fact that the whol ‘ 
part of the capital of suc! nhs might by emt 
n United States bonds After this cle mhorne thie 

of The People . The ¢ missioners (4 Wall. 244 
Viis brought feoourutifnent I sf ourt It was ne 
the former.a New York case, and arose underthe 
legislation Really, the ine [ Na Vile l 
Assessors lad letermn ' \ ' o] 


Patise df by it. bout vers mfipts 


sought te ive hel ti i geal 7 ’ ; ’ ’ .° 


iz. , . @ 


}itetse ntitiy ; ,iif 


. 


a ees 


“and have thus assessed such shareholders ata 


* 
* 


vreater rate than is assessed upon other moneyed 
“capital in the hands of individual citizens, in vio- 
“lation of the Act of Conyvress above referred to ” 
(4 Wall, 248). 

This is the precise argument of the complain- 
ants here when they assert that a tax on the 
capital of corporate holders Is hot thre equivalent 
ofatax on the shares for the reason that in the 
former CiLse there Is it deduction of Crovernment 
securities. But in the case referred to the appealing 
banks with logical consistency made the deduction 
ot Crovernment securities from the dssessments 
aviainst rdividuals for such moneyed capital its 
bonds, + .. & cround for the same objection, 

Mr. Justice Nelson, in giving the opinion of the 


4 
| an 


Court, points out in the first place that the refusal of 


the Commissioners to deduct the l nited States 
securities from the assessment of the shares in the 
banks was rivlit. because, as the Court had decided 
bli Van All lh @ es, The Assessors that Wiis the pur- 
pcre and effect of the law 

He lee XT copsiders the previa Hiade by thi banks 
that the assessment was tllegal because the Com 
missioners In assessing individuals /¢/ make dedue- 
tions for United States securities. And this he said 
Was right for the reason that Congress in prescribing 


| | , ’ . 
that the rate of taxation upon such shares should 


rfneae & & 


* hands of individuals to equalize the taxation; and 
* hence that Congress by this clause in the proviso, 

Intended to subject them, as thus situated to taxa- 
“tion: and therefore there was error in the dedue 


3 | ‘ “tion, This we do not suppose is claimed. But if this 


Is notthe result of the argument. then the other con 


. 
a 


clusion from ito is. that Conuress required that the 


Commissioners should deduct the securities, and 


“atthe same time intended the deduction, if made, 
P should Operate as a Violation of the rate of the tax 
prescribed. We dissent from both conclusions, and 


. think it sour Construction oft the clause. and ctue 


‘consistent with its words and intent. is alse con 


‘sistent with all the acts of Congress on the sub 
, ject 

Turning then, to the other phase of the cbejeret bent, 
that tusurance companies were allowed deductions 
for Gaovernment bonds ty Tene issesatiient icrikitist 


thie tn. the learned PS ucdor siyVs 


12 
air answer Is that thoi- ptismet clowes Prot refer te 
tlie Tate ot WSsesstnents pron thstranee ¢ COPEL PPRTLIOS 
‘as atestbyv which to prevent discrimination against 
- bie*s j i“ rt . 7 t! riates eo] psseosstienis 


veul capital in the hands of medividual 


a 


by that State against the holders of shares in Na- 
tional banks is precisely what Congress intended, 
when it gave permission to the States to tax the | 
shares in such banks without diminution on ac- 


count of the whole or part of their capital being ae 
invested in such securities. 
Indeed, if there isany discrimination at all mn this 
mode of taxing corporate capital it is in favor of the 
holders of shares in National banks, and vqeasist the 
holders of shares in other corporations: for the 
former are allowed to deduct theiy debts from the 
assessments of their shares, while the tax is in effect 
exacted from the latter without any such deduction. 
The tax on corporate capital to the amount of 
$755,000,000, mentioned in the record, is exacted 
without deduction for the debts of the owners of the 
shares, while the owners of shares in National banks 
are permitted to make If. lf anv account were 
sought to be made of the clreumstance that on the 
aussessient ot corporate capital against corporate g 
belies, deductions are allowed hor exempted prop. 
erty other than United States securities, it) would 
be far more than counterbalanced by this very sub 
stantial scl thitige enjoved yy the shareholders it} 
the banks. 
Fitth Point. There is» tv nothing left of the complain- 
ants case after the discrimination stiewedl ter be brought 
about ly the SVetem of corporate taxation is disposed «of 
The complainants themselves have hitherto so conceded 
for in their brief n the Court below the, stated! that if was ; 
ayy fact hy reas fhiim ve estell of the ft syste 
flaxvation namely, that t Ss. securities were dedueted in 
the assessment of | Pr preoraates ¢ Mpeiteal Adel rot bth assessment 
of the bank shares). that this we 0 hes whe Bias 


the (‘nn f 


But the other alleged exemptions by whieh the com- 
plainants seek to make a formidable agyrepate should not, 


| nor should any of them, be taken into the account. They 
, | are either not exemptions at all.or partial and incidental, 
% and for that reason not material, or made in pursuance 
of views of public poliey which Congress did not intend 
to discount enance. 
I. The first iti order of these retiaititiy ites is thy life 
Insurance COTM PLT es, bro the fourth article of the 
agreed statement of facts it appears (Record, fol 57) 
that the actual value of the avyrevated shares of the 
stock companies was $5,540,000. and the actual value 
of all the personal property of the stock and mutual 
companies, taken together, was =195,257 5050. This is 
bad Claimed us All e*\e benpe teen if moneyed capital Ith the 
hands of individual citizens This item should not 
be tuker rite thr ncconnt for seve ral distiy ct reasons 
| lt IS NOT ele Ved? Capital tm thre hands of 1 dividual 
emitizens, 
ia.) So far as it is moneved capital at all, it is im the 
hands of COTrporate bodies i respect te «fock com 
panies, the pornt has already been argued. In respect 
eo te mutual COTM AT os hich ow all brut «4 small part 
of insurance property, there can be no pretence that 
their moneved « ipeita con the hands of immdividual 
citizens The supposed implication contained in the 
word “other ~ bhefor moneved capital in section 
2219 KR. S..to the effect that «hares in « Tporate 


bodies are moneved capital in the hands of mdiwid- 


Ste! 


uals is wholly wanting here, for there are no shares 


in mutual companies. 


4.) So much of this $195,000,000 as consists of stocks 
is, as has already been shown, not moneyed capital 
at all. Certainly some of it appeared by Exhibit “ B 
to consist of stocks, and possibly a large part of it is 


*? 


so made up. 


2 There is nothing in the statement of facts to show 
that thiis fori of property Is exempted to any extent 


.) To prove this alleged exemption, the complainants 
rely On chap. 534 of the Laws of N. Y¥. of TSS (}). 
tot, which LM poses a etax on the corporate fran- 
chises or business of one per cent.on the gross 
amount of their income, including premiums, mnter- 
est and rent, for State Purposes, 

There is nothing to show that this tax is not fully 
equal to, and perhaps greater than, the burden im- 
posed pon the shareholders of national bunks The 
complainants have procured no finding, nor even 
offered any evidence to show what the ross Anionunet 
of such income is. Thev allege discrimination. The 
burden is tipon them to show it. 

If the Court is expected to indulge in conjecture, 
recourse might be had to the exhibition. made by 
The Naquitall Life Assurance Soepety of New York 
In its report mm TSS4 oN. Y. Ass. Doe., DSSS. vol V 


Nos. 43-67). The gross income of that Company for 


‘tie Veal from the SoOuUrCEes above Indicated, Wiis uy}? 
ward of S15.000.000 Upor which a tax of S150,000 
would bie pavable, 

Nor ls this the whol amount of taxation to which 


such companies are subjected Phe languaye of the 


qe 


eet, 


clause in the law above-mentioned, exempting the 
companies from other taxation except that lmiposed 
as above-mentioned, is precisely similar to the ex 
empting clause in the general corporation tax act of 
that year which has been already referred to, and 
therefore falls within the decision in the Case of the 
People Cz rel West I l. C's), i" Davenport | N. \ , 
914.) Consequently this tax on gross Income does 
not supersede the tax Imposed on such companies 
prior to ISSO, except In. respect to Sfate pH POSES 
leaving them subject to the prior tax for all local 
Purposes. 

This prior tax Was so far as stock COT Ht itt 
concerned, the same as that imposed upon other 
stock companies, and ae respect to mutu ul COTEEP ATL LOS 
it Was upon an assumed capital of S1LOO,000 Thes 
were not permitted to begin business until a cash 
capital had been paid in, amounting te S100,000 
mud they were taxed for personal property upon a 
siipposed ensh capital arbitrarily limited to that 
sum. 

Laws of New York, IS4%) ch. SOS, p. 441 

Laws of New York, D853. ch. 469, p. U0 


Laws of New York, PS955, ch Sud, p) 122. 


fe) he complain tits re fer to section 4 orf « hay both cof 
the Laws of 1857, as exempting the moneved capital 
f life insurance companies Phis section Is ry these 
cords 
“Sec. 4. The deposits inv bank for savings 
Which are due ter «ley mitors, and the ‘umulations 
in anv life insurance company orga Luriecder thre 
aws of thits Stats ~ 1a is «fe anid i Willi 
tions are held r ti aclusive beneht thie 
assured, shall mot be to taxation ther than 
the re i] eatat i] i =f ia VW fh may ba sned hey 


40) 
“said bank or company and which are now liable to 
‘taxation under the laws of this State.” 

This section only exempts the compames from 
such taxation as might otherwise be imposed upon 
them. The title of the act shows that it is. apphiea- 
ble only to corporate bodies. It does not exempt 
ang property from taxation, but only corporate 
bodies in respect of thie property namett, And it 
applies only to meutval companies ; for these alone 
hold accumulations for the exclusive benetit of the 
assured. And it exempts only “ accumulations held 
for the exclusive benetit of the assured.’ What are 
these ? The complamants do not undertake to give 
is ‘uni information on this point They tell us 
that all} the life bsurance COM pes taken 
tovether hold S1T95.000,0000 of personal property ; 
but how much of this is “accumulations held 
for the exclusive benefit of the assured” we are 
not imformed. But what the * complaimants eA 
to sugyvest is that this $195,000,000) should be 
assessed avaiust these COTpanles just as if thes 
were the owners of it without na bliqgations arising 
out of such ownership. But this would be a wholly 
unjust method of taxation. The whole pohevy of 
New York in the assessment of personal estate seeks 
ous to assess against the owner the excess over his 
debts. Inthe case of individuals a direct deduction is 


allowed for debts. In the case of stock corporations 


an exact equivalent is allowed ; for assessing capital ’ 


at its acfiel caluve alwavs effects a deduction of the 
j 
aay? porate cle-tits 
P 


Ans jtist Ssessdiehit «cl tlie prerscnial estute «© life 


INSUPTANCE® Companies if no mitivation of the burden 


. i} , " * 
oo? taxation were ii mab to them out of motives of 
poliey, Would provide Tor a just representation of 

. . 

heir ous liabilit TT? Las ‘ tnel 

t it il . Ti¢)? li ; ; ATi} : . . st Tt i? ™ ‘ 1} '@ st] tf tual 


indebtedness 


Werethisdone and the amount sitet ria ted from thie 


ee 


a 


- 
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$195 000,000. the residue would be tound compara 
tively small, and the one per cent, of their cross re- 
ceipts which is exacted from them under the fran- 
chise anil business tax act would be feorericl to bees, of it 
self, aheavy tax, not to mention the tax on their real 
estate. 

Whether this residue wonld exceed the sum of 
$100,000, upon which they are now taxed, (besides 
the tax of one per cent... on gross income, and on real 
estate), does not Ap pert Irs the avreed statement. 
nor do the complainants furnish anv light or informa- 


Phoon. 


lf there were anv findings or proof showing that 
since the law of ISSO, the burden of taxation pon 
life: insurance COTLp MALE s Was less thre that itt proseal 
upon the shares mm national banks. it would be in 


Consequetice ct thy low rate «of iSSessmient under thre 


law as it stood prion to that ven Life ipsurance is 
of recent growth arn] ariativerts pre 7 pris It in 
business Whiteds, especiall het: copmcdiieted) tupneles 
miutual forms, bears wrenut sil arity a fs nature 
and effect Lap reo thie i! abeits, welfare nd prosperity of 
acommunity to that of tuanks fe it ‘ nel the 
same poles which advises the « nravement of the 
latter bw relieving them tn some degre: belly 
from thie pruatolic beens 4 » Y ~T - ht Prcliplcrenee 
te thie forties [| ‘4 ' i* Teal li Nev 
York down to the. year 1800. when ts see ee 
largely moderated ‘ 
fact that life insurance w rte tk. ¢ ‘ whe lees 
abl ex fernil LA + be ’ 
to whic i ‘ : ‘' 
Was Dot So Thecessal 

If the State of New Vor) Teri toaiit to wine 


polley teeter 
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to some extent, the burden of taxation upon life insur- 
awuce companies, this (Court will not deem it it idis- 
crimination hostile to the National banks. 


The next item of alleged exemption Is the capital 
stock of triuist companies, Which Hp pears yy the fifth, 
item of the acreedct statement ‘Record. fool. yer Tt) re 


$32,018,900. But trast companies are taxed upon then 
capital stock in the same manner as corporations gener- 
ally. and there is no reason whv thev should receive any 


separate consideration The preceding arylment re- 
lating to eo porate stock in general disposes of this item 
and shows that itshonld not be taken into the account. 


| ; Tt tiie Ciolliee ‘>! leer isiariod 
ttioh ol Trust compualiies to show 


eorrect, although 


that the preceding proposition is 


' 
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the act last above mentioned. and for local PU posers to a 


tax upon the aetual value of their capital stock, like 
corporations in veneral, 
rv 
ITT. The DeNT pteren cof tllesreel Vielotis CNC filets Is that of 
deposits Im savings banks, which is stated in the sixth 
item of the agreed facts at Moen, Dh ee] Phere are 
several quite ~tifhtierent Pe*iimceti=m Wie Tlit= iferny ~| cntitel ricet 
be taken inte the bevcventant., 
These Le prostts are elelots chime frome thy boatih ! brie ie 
Pom tent The fruits of thes lespoeosat= ine thee dewe 4 
bank are re presented oN Tlae pprevprerty a V ribet) 1 rV erst 
© : The teney  cleprosited Lh hike ree theel ote af 
Pathies Oren md fer profit. b ' +P re ~~. on tf wer ho 
SON iti tied reVerstitigy Tle - Tah) Shae uf 
tprital ry Theet PoPertoerh saetpme . Gs re ; Pecetad 
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meernniitfeel TN Law fee btertilate it wt reebis pedtual wlieetde 


ithedertuahke 


! 
| 


44 


solvent person is taxable against the depositor. And sv 
under the law of New York, at least until the passage of 
a statute presently to be noticed, all deposits in sav- 
ings banks were thus taxable. It may very well have 
been that large amounts of this form of property owned ” 
by multitudes of individuals in small sums actually escaped 
taxation: but this Is far from being an exemption by the 
State 
The notion of the complainants that) such deposits 
have been exempted is derived from Sec. 4, of Chap. 456, 
of the Laws of IS57 (Vol. 2, p. 1). This is as follows: 
~ $4 he deposits in any bank for savings which are due 
‘te deoositors, and the accumulations ino any life insur- 
/ “ance company organized under the laws of this State, se 
‘far as the said accumulations are held for the exelus 
‘ive benetit of the assured, shall not be liable to taxation, 
“other than the real estate and stocks whieh Ha hye 
“owned by such bank or company, and whieh are new 
* lable to taxation under the laws of this State.” e. 
But we deny that this act Operates Th exe rinpet such «de 
posits from taxation as against thie: depositor, It related, 
wholly, is appears by the title. — the A- exstnent ot 
Taxea on [neorporated ( onipanies. Probably efforts had 
been made foo TAN such COMLDAD Tes directly on aceount of 
these leposits ; an the Stutiute direct] s prohibited that. 
Burt certainly the individual depositors are not expressl 
exempted, and WV hoever asserts that such Is the effect of the 
act miuet deal with That rates prerrertnapeterrs doctrine whieh 
teaches us that an exetuption from taxation can be shown 
only by the unequivocal! language of a statute. Ten- 
nessee ¢. Whitworth, L17 UL S.. 180: Vieksburg, &e.. RR 


R. Co Dennis, f16 UO S.. oes > 


~ 


Hut Whether these (lephomifs are « ver pted by the law from 
as@esethien! agraitist thre depwositars oT Theel. ¢ 7 sate th aay 


that thev ought to be. No measure of State poliev can be 
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hire UnGuest heotaaloly wise than th In, WA hich offers such a 
powerful stimulus to the making of small savings by the 
working classes. If it is wise to exempt charitable institu 

tions which offer relief to the destitute, it is still sere revs 

ifestly Wise to exempt from taxation that practice of sas iy 
which, more than all things else, tends to reduce the wom 
ber of the destitute. Nosueh poles surely will ever be re 
garded asa discrimination intended to be diseountenaneed 


yy Congress. 


lt Appears bry the seventh item of the ayreed tials 
ment that the City of New York had issued $15 467,000 
of bonds, which ly the pPrOVIstotis at Chap eT co] thre 
Laws of New York of ISSO, were « Lemp from taxation 
yy that city anil COMUNE Dhier im fee ereotune iye 
Which this should be take: nto the account of vierons 


Nery tie TES. 


It does Tha | a iil how Pretic Ti) COT WH ether mhiy., 


Stith Is actually exempted I’ Is Tial sabe Verrinpete d unless 


if i« held by si rtiye rrcdivael ial +] corporation fateie , 
the taxation in the city ane « mntv of New Yort 

But et it te assidtipes? Thaat of ’ ~ hie | 

Ane Nermiption silead f bey ft] f siderat 

of State policy. -New York City 1s one of th ties 
liviaions of the Stat croc ‘ f hig wtplnore! 
ernmental sarerl is Z bee tet re Pent , : 
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3. The unsubstantial nature of the case sought to be made 
out by the complainants is well illustrated in this item. 
The direct effect and the sole Purpose of a law exempt- 
Ing the public debt from taxation is to diminish the 
burden of taxation. But tor such an exemption = 
the rate of interest pron such bonds would of course 
be higher, and the higher rate would make it 
necessary to raise a vreater annual sum by taxation in order 
to pars the interest, and call for an increased exaction trom 
the holders of shares in the national banks equally with 
other taxpayers. The diminution of the burden is an ad- 
Vantayve shared ly all fax pavers with eract eqpality. And 
vet this nominal exemption is made an item te swell an 


Ia prostnigy dyerevate desigiaed Te show a discrimination 


against shareholders in national banks. 


Adams v. Nashville: 035 U.S. 1s. 
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prrrertvately be reviewed amd correeted in the federal court 
bv parties in the position ef the comoplarmants. Pf right 
. . 

iteertamly furnishes them wath te cause of compliant 


i Viet leet) 
7 7h iy ’ : ; , ’ feet in enc a? be ; 
Mk rere rai, AlTiis = tee Lip hese ime j j 
~- 
© . , ' : ; 
clootne | iinet’ s=t's ‘i pee it ¢ " ; ‘ie j 
cretinit tieasured tp , e Capita 
} . 
, a e , , | sa @ 
a= Hseerraliieed | sale ‘ or oe ci wise rfl 
- - 
: : } ? ’ 
, ' ! 
Tri = pryert in] ~ ™~# ,** ae | : 
; . ; + ; 
Tlie ion? th he rie ~ li 
’ r? > ’ ? yy? ' . . 
| ‘ ccaerye ii i st) 
i 
‘ 
. >? *; " = . \ ’ - ; 
. - bid? ~ ' + 4 
. . " ss . ; s? ’ ’ ‘ 
=}, “ST? ~ ii ; ' i 
> ” > 
~ pre*e Peat s vr? ' ’ ; ‘ 
— 
. : . . 
an ; ’ ’ ’ > ’ ’ 7 
‘ » ¢ a 
’ +s? . 
| '? * ‘ fi , oe 
7; . ; ; 
~ itiia ‘i; i ; ‘ ‘ 
*.f \) ‘ ‘ 
~ . 7 . 
,* ra ’ Pics 
& = 
: ; 
: '.™ ; ’ 
} , . i _, ’ ; 
° ‘ 
’ ‘ 
, 
; ’ r t 
’ 
> > = 
, = , | 
. > , . 
‘ ’ ; P ’ ~ 


4s 


the bank is located and nol elsewhere. Undoubtedly it 
is in the power of a State to tax the capital of a Ccor- 
porate bedy and its shareholders also. But such a prae- 
tice, except in those cases where incorporation gives a 
yew use to the corporate capital not reached by assess 
ment ayainstit, is in reality double taxation and subject 
to manifest objection. “The method adopted by New 
York, of assessing the capital by a reference to the 
actual value of the shares necessarily reaches the 
franchise, anil every possible element of value. [t 
must be manifest that anvattempr# by one State to exact 
revenue from property in other States, by taxing the 
shares of corporate holders of such other States, where 
it Cithi reach the shareholder, would result it the COnle- 
fusion and Injustices of retaliation. There are some 
observations very pertinent to this tople in a recent 
decision of this Court. 
Tennessee cs. Whitworth, LIT UL S.. 120, 136 


wirdhe Point. There is nothing on the deeision of thus 
Cfourtin Bover rs. Bover (] 13 U. So) anv wav conthiet- 


ities W th, thie Views herein tiaintained, 


i. mt }o ated deeispons of this Court lad established that 
in exemption of some part of moneved capital om ‘the 
i inads ot pnedivadu tl ciftiZeius world hrheot establish it fatal 
Hisecrimimation 
Hepburn cs. The School Directors, 23 Wall, 480, 
455 


. 68¢ he fl alsoclecided that the criterion “other thoneved 


redividdual citizens. meant ont 


such other money ed capital iS Was (fsse wwothle, ana had 
no reference to such as was properly exempt, and that 
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of States it eNemiptinygs Certain species OF property for 
special Peaisolis, 
Acams vs, Nashvill OO I Sh 
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(a.) The rule is to subject a// property to taxation, And 


, 


the specified exemptions are few mn number, compar- 


atively inconsiderable in amour | only such : 
«i ive \ bhi OovUsierabele if} ammount, wale qobiry mia i Dy 


> 


.. Ih boover 


The State 


Qe? 


burden of local taxation which was imposed upon 
the shares in national banks constituted a diserimina- 
tion fatal to the tax. It was scarcely necessarv to 


Inquire how much more or less of this vast aggregate 


of moneyed capital was “in the hands of individual 


eitizens.”’ Presumably a verv material amount of it 


must have been there. 


Lastiyv.—The decre: 
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MONALTY OF THE Ciry or NEW 
YorK and Grorar WW. MeLeavs 
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Motion for Advancement. 


The cLpepo | eres “aly Ve rrperapt ye “4 VA Thiea\ ee thie 
(Cfourt to advance the said eatuse eolendar, 


and fir set down the ssme for yf Thy eceth Seodype’ 
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The bill raises the question whether or not the 
system of laws enforced in the Stute of New York 
are in opposition to Section 5219 of the Revised 
Statutes of the United States, which requires that 
the taxation of the shares of national banks ‘shall 
not be at a greater rate than is assessed upon other 
moneyed capital in the hands of the individual cit- 
izens of sucliState.” Tf the views contended for by 
the national banks are correet, then the assessments 
upon the shares of stoek of such banks are void, as in 
eontliet with the Act of Congress—otherwise, the en- 
tire assessment is valid. The entire tax in question 
for the vear D885 con account of the taxes for which 
year the Present suit is brought) is considerably 
over a million dollars 

iva law of New York, Chapter 405 of the Laws 
of ISS82. the bank Is obliged to retain *'so mueh of 
any dividend or dividends belonging to such stock. 
holders as shall be necessary to pay any taxes as- 
sesser{ Hhpon thre stipes aAcuinst thie shareholder. 
The tax is made a lien upon the shares, 

A preliminary Injanetion was obtained bry the 
banks, restraining the eolleetion of the tax. whieh 
the Court, npon oa final hearing, dissolved > imme 
ciate ls after which deeree this cpp ppeat| Was taken, 

The laws of New York afford no action against 


;° 


the banks for the collection of taxes assessed upon 
its shareholders for thy shares Lijerye in ; ania \ hieet bpeey 
any remedy exists agains! the banks to reeover so 
much of thi lividend us was to be pet Htieee] bry 
thems fer the tunes. un ler the statutes ist eited. 
has never been judicially deelar 


Pending the present litigation, the banks have 


refused) to opav the tanes, as theyv have hitherto in 


variably done for ther shareh ers, VoImntariv, 
| is ar] , ’ ral : ' 

and the taxes of the vear TSS6 are also in default, 

something : Vel TW midiiieets 7 le | ij Peerdtye hits 


involved im this lithen 


77 ; ’ , " , 3 ‘ ; 
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from the shareholders would require, therefore. the 
commencement ana prosecution of ot | proceed- 
ings at law, many of which would ultimately come 
upon the records of this Conrt; and should the 
hearing of this appeal be postponed until the cause 
is regularly reached upon the calendar, the taxes 
for three vears more would be involved, as well as 
the corresponding multiplication of litigation, 
Should. however the present motion be granted, all 
this litigation cain doubtless be saved. as in. the 
event of a deeision against them Th pve the substan 
tial questions involved in this appeal the banks will 
voluntarily pay the taxes tn the sui 

The amount of monev involved im this litigation 
isa Very serious one to the finances of the eity of 
New York, and should the present state of things 
continue until these canses would naturally be 
reached upon the calendar. the result would be 
serious embarrassment to the financial operations 
of that munieipalitn. The total assessment upon 
realty in PSs was 81168 445.157. and of personalty 
SAM OTB. SOG. of whieh latter sum the assessment 
acainst shareholders oof banks amounts to 
SHO, TAG 24, 

The laws of New York alfecting this subjeet in 
the citvof New York apply throughout the entire 
State. in whieh the national bank stock Involved Is 
ofa par value of S83 004,160 Phe taxation of sueh 
shares In several of the larwer interior erties of that 
State is affeeted bv this littgation, Kindred snits 
having Doers Dereon elit app secon cof thee rh reftisnads Tes 
payoeNist in offers. and saits are threatened in still 
others All this ecrentes great wutneerta ney and em 
barrassment in the administration of the rrptavale bypocal 


affairs «s! Phase ¢*0f stu iT} r ‘Wis rj alte “Pea Ty of New 


Further, the suit in question involves a Stale tax 
bv t laws of New York the State tax levied pon 
issesstnents Is required to bw sl y poatrd bw the 

imtfvVinwhieh t! yr! yi \ is cis meee] ! stant \ 
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bursement. This is the situation here, and the city 
and county of New York has paid the State tax 
assessed Wpon the valuations of the shares of these 
banks for both these vears, I885> and 1886. The 
county las no remedy against the State for its 
relmibursement should it fatl to eolleet the tax from 
the shareholder thus assessed, and if this appeal is 
not advaneed the city and county of New York will 
le obliged fo continue to puy ty the State the State 
tax levied upon the assessment of the shares of 
banks located in that citv. and will have no remedy 
Whatever for its recovery other than through the 


shareholders. Should. therefore, the deeision of 


this Court ultimately be in favor of the banks upon 
the main questions involved, the city of New York 
would be without any remedy for a return of 9 
large sum of money, the Necessity for the paVvinnent 
of which would not exist should the cause be ad- 
vaneed and the decision be of like character, 

We understand that suits exist In other States 
than New York, involving substantially the same 
questions as those embraced in the present case, one 
of which «that of The National Newark Banking 
Company 7. The City of Newark). has already 
reached the dockets of this Court, 


Dated New York. December, ISs6, 


JAMES ©. CARTER, 
THOMAS ALLISON, 
(of Counsel for the Appellees. 


The Appellant JOrnS i thie horeromnwe motion Tey 
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advance the appeal, and coneurs in the statement 
facts above set forth 
CHARLE= W. WELLS. 
FREDERICK W. WHITPTRIDGE. 
Counsel for Appellant 
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4 THE NATIONAL NEWARK BANKING Co. VS. THE MAYOR 


between the first Wednesday of May and the second Monday in Au- 
gust, in the year [SS5, the board of asscssments and revision of taxes 


' 


in the ecitv of Newark. wcting under color of the suid statutes of 


the State of New Jersey. did value and assess for taxation 


ri the share - oft sfocUK Iti thie ~ iid bank OOWTit d by re shade its oft 


the said citv of Newark against the individual shareholders 
thereof, and the shares of stock of the said bank owned by residents 
of States other than the State of New Jers \ acultst the holders 
thereof, Which valuation and assessment were at the rate of S65 prer 
share. The schedule vereto annexed, and marked “A,” sets torth in 
detail the names.of the said owners of tl 
corporation, with the number of shares held 
valuation of t | & said shares 

> And your orator further shows, upon mation and belief, 
that the said board of assessment and revision of taxes in the elty 


mires Of stock oO] said 


by eneh and the total 


*? 
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of New has levied a tax. for the purposes of said municipal eor- 
i : 
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AND COMMON COUNCIL OF THE CITY OF NEWARK ET AL, Ac 


Statutes of the United States and of the Constitution of the United 
States, and are void, for the reason that the State of New Jersey lias 
Imposed no tax whatever upon © other money deapital in the hands 
of individual citizens of such State.’ within the meaning of said 


section O21 and of the Constitution of the Hited States. but lias. 


Upon the eontrary, eX pressly CNerippele 7 It Trot taXationl W thane seated 
stiute, ana thrat said Valuations and assesstnents of the shares of 


stock in the said bank, sini the sted | VV of taxes thereon, are alse 
void, further shows, upon information and belief, as follows, 

(.) ‘That by section lo of an act, approved April D1, DS, entitled 
“A further supple nt toan act entitled (An act Concerning tane “ey 
approved April-lith, PS46,° its provided that the persons holding 
the capital stock ot the COrporath Ths thy relie Theebitbotis ain L pheot toe 
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‘' bene “all privat corporations of this State, exeept b (9 
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THE NATIONAL NEWARK BANKING , THE MAYOR 
ark to estimate and assess annually, at value, all 
the real and personal property liable to taxation in heir taxing 
districts, and to set down the same in 

them ¢ iticates, under oath. that 
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they have diligent! | . “ting pat do value of 
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S THE NATIONAL NEWARK BANKING CO. VS. THE MAYOR 


ticularly as if the same were now here repeated and they particu- 
larly interrogated in respect thereto, and that the said ‘taxes so as- 
sessed and levied as aforesaid may be decreed to be illegal and void, 
and that the said defendants and their servants and agents may be 
enjoined and restrained from collecting or attempting, by process of 
law or otherwise, to ehlorce the collection thereof: and thiat your 
orator may have such further and other relief in the premises as 
may be agreeab.e to equity and good consclence— 
14 May it please your honors to yrant unto your orator, not 
only a writ of Injunction Issuing out of and under the seal of 
of this honorable court, to be directed to the said The Mavor and 
Common Council of the City of Newark and the said A. Judson 
Clark, rs COLVE r of luiXxes, ¢ njolning and restraining thie mm) as herein- 
before praved, but also a writ of subpoena, issuing out of and under 
the seal of this honorable court, to be directed to the said detend- 
ants, thereby commanding them, on a certain dav and under a cer- 
tein penalty thereim to b expressed, LO ch pop rectl before your honor 
tn this honorable court, then and there to answer the per mises and 
to stand to, abide by, and perform: such order or decree as to vour 
honors shall Seem theet and shall Lo acreeable te CQUuAly and crovonl 
CONSCIENCE, 
And vour orator will ever pray, ete 
JOHN W. TAYLOR, 
NOhlicvwtor and af Counacl far C'a 7 lrinane 
CHARLES W. WELIS, 
GhORGKH W. JENKINS. 
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tion thereto as it may be advised may be necessary, and they admit 
that the valuation as stated of national bank shares rated for taxa- 
tion in said city for the present vear Is, as stated therein, S2o76,o012, 
and that this Valuation Is the SUT Upon Which taxes have heen or 
will be ln posed In sata city, but they show that this sum is the iy- 
vregate of the value of all the shares of the national banks located 
In sata CIty and taxable therein at the rate of valuation fixed by the 
boara of assessment an | revision of taxes of sill city, nid they ~how 
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poration by which such stock or shares were issued. and 
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tuxation therein and was and is equitable and just, and was author- 
ized by the luws of said State and of the United States. 

And these defendants, further answering, say that they are ad- 
vised by their counsel, and believe, and therefore charge that the 
questions raised by the bill filed herein have never before been pre- 
sented either to a court of law or a court of equity, and that there 
has been no adjudication thereon; that the legality and binding 


force of the laws of this State with reference to the taxation of 


the shares of national banks located therein under which the assess- 
hiehts complain dof in the said bill were made and of the taxes 
Hniposed under sud laws por such shares lias never been yudie) 
ally declared or seriously questioned by any court competent to 
pass upon their validity. They further show that) from time 
to time and for Many Vears pruist taxes have been Imposed 
neler thi sald laws upon the sald shares in this State in 
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is true: all of which matters and things this repliant is and will be 

ready to aver and preve as this honorable court shall direct, and 

humbly prays as in and by its said bill it has already prayed. 
JOHN W. TAYLOR, 


Solicitor for and of Counsel il ith Complainant. 


Endorsed: Circuit court of the United States for the district of 


New Jersey. Between The National Newark Banking Company, 
compl't, and The Mayor and Common Council of the City of New- 
ark, & al . det ts. (dr) bill, NC. Replication. John 2 Taylor, sol’r. 
Kiled Jan. 7, 1886. 3S.-D. Oliphant, clerk. 


4 In the United States Cireuit Court for the District of New 
Jersey. In equity. 


‘The NATIONAL NEWARK BANKING COMPANY 


Tne Mayor anp Covumon Counci. or tue Crry or NEWARK and 
A. Judson Clark, Receiver of Taxes. 


By the court: 
Burrier, J.: 
The questions raised by this bill were embraced in and covered 
¢ 


mon Counell and Tax Receiver, which a 
trict of New York, and was decided by Circuit Judge Wallace, as 
appears by the record, as well as by the admissions of the plaintit?’s 
counsel, 

While the decision tn that case Is not binding upon us, a proper 
regard for uniformity of decision and certainty in the law requires 
that we should follow it. We therefore adopt the views of Judge 
Wallace, and will accordingly enter a decree for the respondent. 


WM. BUTLER, Judge. 


endorsed | nited estates circult court. district of New Jerse # 
The National Newark Banking Company vs. The Mavor and Com- 
mon Council of the Citv of Newark ef a/ Opinion. kiled Nov. 
23 iSS6. S. D. Oliphant, clerk 
D (United States Circuit Court, District of New Jersev. Sep- 

7. ‘ 
temb berm, 1SS6 
fue NATIONAL NEWARK BANKING Covpany, ¢ Nipel ts 
The Mayor anp Coxon ¢ ser. oF THe City or Newark et al. 
Def ‘ts 
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statutes in such case made and provided, and Charles W. Wells and 
An John W. Taylor appearing for the complainant, and Joseph Coult 
and John R. Emery for the defendants, and good reason appearing 
therefor— 

Ne It 1s hereupon, Ol) this Pod day OL November, ‘ bor hites 1 biurnedre 7 
and eighty-six, In the term aforesaid, ordered, adjpudy d, and de- 
creed that the bill be dismissed with costs, and that the Inyunetion 

Ax heretofore granted be dissolved. 


<a 


WM. BUTLER, Judge. 


(Endorsed:) United States eirreuit court. district of New Jersey 
v The National Newark Banking Company ms Thi Mavor and Com- 
mon Council of the City of Newark etal. Final decree. Filed Nov 

23, 1886. 8. D. Oliphant, clerk. 
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Cireuit Court of the United States. 


For THE District OF NEW JERSEY 


THE NATIONAL BANKING COM. 
PANY, 
Complainant, In Aquity 
vs Le 
THE MAYOR anp COMMON COUN.) July for Jy 
CIL OF THE CITY OF NEW ony 
ARK anp A. JupSON CLARK, Re 


eeiver of Taxes. 


Testimony taken in the above ‘stated cau , 
fore the subseriber, a Notary Publie. at the office of 
JoHN W. Tayior, Esq., Newark, N. J.,on the 21st day 
of September, 1586 oy 
[ e® testimony t s Cis a ta ‘* Py j j » the 
-~ xX other Cuses which are to fe argue i Lewret! or. "4 
follows 


THE N&WaRK City NationaL Bank j 
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Save DEFENDANTS 
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«4 » 
SAME DEFENDANTS ’ 
THe GERMA®W NATIONAL BANK 40 
Save DEFENDANTS \ 
THe Seconp NATIONAL BANK 
SAME [DEFENDANTS } 


THe Easex Country NaTIonaL Bank 
tf 


Same DeFENDANT ' 


THe NATIONAL STATE I 
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Appearances : JOHN WW. TAYLOR. (CTIARLES Wy . 
WeLLs. of New York. and GEorRGE W. JENKINS, coun 


se] for comp! “nants. 


JOsEPH CouULT and JOHN R. EMERY, counsel for de 


fendants. 
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upon the following statutory Provisions Ol the State of 


New Jersey 
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In relation to the exemption of moneys l capital of the 
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state, they. Will rely upon the act ot the levisiature of 


4 s ; , ,¥ ~ 
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Also pages 59 and 60 (with title page) of the ducu- 
ment entitled “ Annual Statements of the Banks and 
Savings Institutions of the State of New Jersey for the 
year 1885," which page shows (among other things) the 
amount of deposits, assets, and liabilities of the savings 
banks of the State of New Jersey in 1885 (Marked 


EB rhibt: 5 jor complainant. ) 


Also page 113 of the Annual Report of the Comp- 
troller of the Treasury of the State of New Jersey, for 
the year ending October 31, 1885, containing the abstracts 
of the amountof ratables and financial statements from 
the counties and townships, together with the title pape 


of said report (Map ead | Erhihit ty J r complainant. ) 


Also the Report of the Comptroller of the Currency 
of the United Stutes, made to the first session of the 
49h) .) Mmvgress Ol Decen ber L, LSS), which shows On 
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in the State of New Jersey, on November 30th, 1882, 
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Third—Beeause the facts purporting to be stated upon 
the papers are, us ayainst these defendants, evidence by 
hearsay, and unauthorized for the purpose of this suit 


fourt’ Because each and every of the papers IS ithe 
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George W. Jenkins, sworn for complainants 


Direct eramination, by complainant's counse! 
, | ' e ? 
() Hlave you been a member of the iegisiature 
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New Jersey ? 
A I have. 
() W hat years t 
A 18838. 1884. and 1885 
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Peter T. Wood, sworn for complainant. 

Direct eramination by complainant’s counsel (Jenkins) : 

a W here do you live ? 

A New Providence, Union County, N. dé. 

VV At d what has been your business for the last few 
yeurs / 

A I have had charge of the department of Manufac- 
tures for the State Bureau of Statistics. 

wo %& Whathave been your particular duties in connec 
tion with that ofhice ? 

A ‘Taking the statistics from the firms and com: 
panies throughout the State in differents lines of trade ; 
such a8 iast year We Look the iron interest, iron mines, 
machine SHOPS, stee| Wel Ks, 

. / Different industries in different years ? 


A ‘This year we are takine the brewernes and ailk 


milis, and pr ibably will follow it up with seyar manufac. 
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V What did you find the total! rmount of capita! 
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Cross-eramination, by defendants’ counsel (Coult): 

Q Did I understand you to say that you personally 
examined the lists which were mnade by Mr. W ood 
aggregating the amount which he gives in his testimony ? 

A No, I didn't verify the work. 

Q You took certain papers which he gave to you? 

A Yes, sir: and assumed those lists were correct. 

Q Then, I understand from you that you took the 
book called “ Hood's Index ee 
A Y es, sir. 

Vv Personally t 
A Yes, sir. 
Y Alone? 
Yes, Sir. 


Vv And you ran througn that in lex to bn | What cor 
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porations you could find? 
ia , - " . 
A | found the titie of the POT) ration in the index 
and then examined the Speciai act Creating it, to find out 
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Q Do you know anything about the Searle Manu fac- 
turing Co, ? 
A No. 
?v Do you know anything about the Stanley Llorse 
Collar Co. f 
A Not personal knowledge. 
v Now | have named ‘a half dozen or more of these c= 
in the CILY of New irk. One after the other , & it nota fact, 
now, with this sampic hefore You, that the information 
you have in regard to these companies—the actual ex- 
istence of these Companies—is very slight, and derived 
almost exclusively from information derived from others ? 
A The fact of your being able Lo select Out six com 
panies that I don't know, wouldn't prove that at all. 
Y You have no personal knowledge, have you, ex- 
cept in a very limited number of cases, of the amount of 
the Capital stock actually Issued by these several corp rsa 
tions, or the value of it? 


A ‘Phat is true 


—- 


Nor d »yOU know wiere the st «kholders reside ? 


’ i @o 
A No, Oi COUTTS? not. 


GEORGE W. JENKINS 


EXMIBITS FOR COMPLATNAM. 


40 


| 41 
EXHIBIT |, FOR COMPLAINANT. 


SerPTeEWRER Vl. TSS6 


d /; ‘ ‘ faery Pragll i 


FIRST ANNUAL REPORT 


iF itr 


State Board of AsSSesSOrS 


Srare oF New |ersey, 


FOR THE YEAR 1884 


rile 


ja) Wu) 
Lit? VP] 


4 


44 


ev\S 


TI 


. 
4 


SIFICATION OF Th 


= 


CLA 


e 

i>] FA “} wii 

7 a 00 O8L's 
(mM) ©] M)> CKO 
m .2? OO ono LY 
OO +1 OHO OOoo'> I 
(> o* x» oweOWKO'OS 
{> “ S (wu? ‘oe ene @> 
Li Fi Oo Slit 
oOo * m™ “x)* 
ST he ") .ft }« 
y <i OO 348 ¢ i 
or $1 oOo oot's I 
ae SS) 00 O$t'Tl 
iw) (m)< ‘wi | =. &. mM Fe 
(mw)? OO] (mm) On OWw 
oOo On O00 
oOo * OO OOO. 
> Or OO OOOO 
OM OT OO cHw~yoo?r 
OO 3. on no0'’_ 
mw) OC} (WH) OO}”]YVOW): 
OW) os (mM? (MM? > 
q* | i) OOs* I 
00 ot OO oO00'o* 
(mM) (Ww) OO OO} OO} 
os Pd Ow oos‘*Z 
OX) OO”™] OO OOCVKOOw) 


‘yuoo sod 
MO JO Ww | “HOIOUS jrauidr ) 
-2u0 ‘xB | 


(AVI WOLD) 


‘aX % 


f 
; 


,urduio ) aha iW’ jUedp | 


\urduio y pur 
OSV MH 2 
) MIP Yossie 
| NUP OOTY UP DY 
avery pu j ney ju Py 


TET) 


Ljd ii ‘. 


. } Littl wei su yes pur nil druc ivy ‘ repo 
UONPIOOSSY [[PpP lioaoues 
\urdtuic y ass I] Olona Aoss | wa? 
\1 veel tii ) bait it] suv aa “4 : F arg 
\ ea lLaaa ) pig] NUEMETIG] ’ ipa ny 


Ips] JIPMPT “| P4eqiipy 
surdiWo ) 2Apug, qarMrio gy, otopiarog 
APMP 12o4Ig pPleywIOeoc yey pur yurmoy 
UOT) APMPIEY lesuig UOPTUIALT pu yuPMoN 
\urdie yy doi 
Auipying, digg pur yoo, Aug] Uap) 
\urdWO ) UISPE] Pur pur] Alt) Assay 
\urdwio’y) Supping, pur pur] yoo 
surdmo ) JuouMAGudUy WWAUGqKag 
MHUPLONY @2IISYy [Pay UPoLOWY 

ryt i) |" is 
\urdUuIO :y) pur] saysaonopsy 
\uPdWIO) JOIP YW OAOUF ayy 
} mpanby SIIOPW aya yo suo nuidoig 
\uPdie ) samo JP AR UO WUoTg 
suPduio’y PP AQ ALLOPP uno 
Aurdwo) sae Ay Yorsuoyoryy 


PAO UU 


os 


onl 
yun rdf 


1d) AINNN 


“HIN V.EAG)) 


‘ 


_ = 
o if 
m if — 
a | 
5 ” ¥ 
2 os id 
t a 
“> 
oe r 
- ~ 
~ rf —_ 
wo 
- 
a 
_— 
o - 
~ 
on 
a - 


4 
if 
if 
™ f 
* a 
+. 
= Y 
f 
if 
mr 6 
—_ 
= —_ 


* 
, ed - 
7 i ‘> ; i Fé ‘ ‘ ij ) j i\ | . j 
. 
i i) (x) Oo] j . Vural } 4+ » ij a : i\ 
of , i , , : 
ZI * | (™ 2.8 Sw Aura } Vaio ' ‘] au «| > ita cl m™M 
00 oO$2 00 O00'OS; ' \UPCIUO ) Quotdo » arrig Mo pur wu \ 
° > : . 
a iwi OOO T I \ . ' ta } ; it] ’ 
: . ’ 
O23 3 OO OO} *% LuPaui ) Vdd] ie jeu : > { ¥ wl oP oe 
“ , F yw) ¢€w Ww) iy ure ij i *< j ' ‘ 
. ‘ Vu i j j | i\ * 
~ - 7. : 
f. iW or; (x (Mu) OC Vira) } ] j i] i} |? \ 4 
A. iM} (jc iw { “) i \ .' ss } ' } ' 
~s _ _ 
— 
(uw) «5% - (wk YO’ Si] j ) ; 4 | 
: - ” i 
. i * 
. (\ Sf Oo J \ti) j ) j ef i | 
me i sj 
= - 
= ym} CM, i) 212 Oe ory Ai] iiti ) j Me ; i ; > } ‘ 
: —_ ‘ i\ | J 
‘ ~- wy) ¢)* ni iw) ry’ } ‘ > ,™ 
oo on ~ “ 
“4 ‘wil iw (MAD CMO] nities = * ’ ” ‘ ) j | ; } : |* 
"~* ; . 
Scented 
as & 4 vadlieen 4 ** : ‘ ' 
_ a 72 i (¥ Lhe « S? i \ii ; i ) of j i> | 
-_ “ 
- ‘ , : , 
C} O* n (Cw cy Li eer 3 ; | . } | i 
. ‘ j 
f. (nM? ()>* (xh) (ww ry j ij j } M i] ) 
-_ > 
4 ‘ ° . ’ ’ 
“s 00 oos 1) 00°00! d ) TuuMowpnuesy ae ; 
comic ;+.4 
: 00 O§$7 0 Ooo'oS \urdimo sy Arddne \" , | 
6: = . +) ‘i i 
* 
a iw OOS *] (mM) CWWY'fwys i \ ‘j il } ‘ ’ ‘4 } ‘ ' 
“4 i 
° (Ww) coo 4 ' ] \ i: 
te Mm or OO OoOo0'ot A i } I\ 
© 4 ‘ 7 . , 
— of 6: 00 008 6 duo y ope y pu . 
' i 
fo OO} OOK Va , (O00) CHOW) ‘ ’ "¢ ‘ + ) 3 i at. .d08 ' F Pid ‘ ’ { | : = i § 
= 00 oot oO OOO Oot Si Vuiieril By i pPoe , P 
‘ 
; “% 
’ (nu) tp) (Ww) (MM) Cp) LcIpaltt . }¥* } is. } ol I\ | 
“ Seine 
* 
= - rf? : 
a eri 1% cM) (e . j ; . ; ‘ i\ 


1a) aad 
Ao JO Yyuay Yrois peaidey 
“90 XE] 


ANVdAI INO AO YINY A 


8 


“Ww 


INV dIWOD 


if 


) 


. 
- ~~ 
— 
o/ 
~_ 
. 
y 
- 


, XN 


CLASSIFICATION 


= 
_ — rs . r 
~ ~ 
a —_ 
£ = é Fr oe _ « x x x 
x £ * . = v 
‘ 
f 
- 
, ~ 
° 
- 
~- 
- 
a . 
- » 
Ae we ™ _- ° 
_ 
" . —_ / ~ we 
° ~” 
- 
ed - ™ a. - . 
— ™ j 
a 
+ o 
a 
o © 
- « 
. 
- 
~ 
- 
- - ~~" - » o 
— oe" = 
quem rm ~ eee wa a 


‘ 


( >} 


x 
a 
~ 
f 
, 
ee 
- 
a 


Ried 


~ _ 
P ~ 
. = 
- = x 
e Ss 


- 

- 

es 

. qe 
- 
y 
- - 

a 


RNS 
Ss .. "9 


eo 


(8 Gy A Nw 


’ + 
pour 


‘yuan aad 
Quo JO Wyuad 
- Otlo? ‘XP ] 


INVA INOD TO 


i 
! 
i 
! 


ee 
~—_- 


ay A 


S4INVdIWOW 


etapa NR 


ie SE See ara 


BOE RR a Wei li ee 


my 


hae” 


OO 


1s 


BT Sa 
Pe en ae ee 


PORA TIONS 


(eo) 


f 
a 
< 


7 
* 


VINc'h 


ua 49d 
MO JO YU] 
“UO NEY 


CORPORATIONS 


PURNS 


‘Ff 
, 


- : Py] 
SOLOLI§ SOL ‘Orig, | | 


OOS LI 


* 
—— 
~« 
T neemnel 
< 
—— 
—— 
~_ 
. 
4. 
mall 
— 
ace me 
r 
—_7 
7 

“~~ 
o 
atl 
— 
° 

J 
a cmeraell 
— 


~~ 


surdwo ) Yorogy, purys] 
UA JV) deer UAL 
\ossof Sew 

) uwyny 

wogy Suey 


. 


OOOO TI 
OOO OS 1 


O00 OO’ 


CLA 


OOOO | 
‘yuan sod 


uO JO YIU) “MOON eqidr,) “AN VAW! »)> AO) HINWN 
-9U0 “XPT 


‘PaTeyp Ue ) “MOOLS “LV.LIAS \NOd (HX VL =aAINVaAAOD 


63 


EXHIBIT 2, FOR COMPLAINANT. 


SEPTEMBER VI. SSG 


‘: <=. Notary Pali 


Length of Main Line, Capital Steek, Bonded 


Debt, Gross Earnings, 


AND TAX FOR 1884. 


» 


6 


el: lita 
i a ge 
Mga nah te 


’ ‘ 
‘ 
7 . ‘ 
- 
- | 
i - 
- » 
; 
ot . = 7 
r oe - 
be - i 
<< . le * # 
é . 
> > 
- »  * 
+ ** ® 
’ - ; » F 
‘ 
+ 
i " 
¢ - > 
~ °F ~~ ~*~ = - 
~ + , 
‘ : si ~ ; 
‘ - » «4 * 
se wa t rt TT >. , 
- 
-«* 


SSO) “LUA GAHAN OY 


PRS 


? 
; 


thio 


AVL GNV 


MOODS TVALTd VO CANT 


SOONTNGA 
NIV AG 


{ 


HALON 


OND MOT 


| 


’ 


if 


PAN 


ANID 


LRNINGS 


‘ 
. 


k 


iss 


ai 


DEBT, 


ui? 


Lk 


‘ 


x 


<a 
’ 


' 


al 


LENGTH, 


- rr ?r i 
! _—_— —_— ro ve 
f --> ti s “ 
” s -—. s 
> a —- 


eS ww 
_— -> 
= _ 
' ~~ | £ 
a — ~~ i ~ 
or af a 
= ec f f~ 
- “| ~ 
af oe 
_ 
Te 
z x 
i 
i ~ 
’ x = 
- 


- ~ 
«f> 
x 2 ° 
: - - - : 
+ - : : 
- - . 
i i 
x 
— i i ~ 
‘ TT - = 
i 
’ -—- 
P ~ —- 
: 
f 
- — -s> 
s 
, 
' 
~- 
—— ~ 
— 
= — 
— 
- 


~ 


"| 


§4,109 


} 


14! 


yO 


me 445 


7 


a | 


iM} 


{ 


") 


{ 


Ef) ), (Oo 


oO 


(M) 


New lersey. 


f eee, MO } 


\\ 


(INN 


~"OINTANAN 


j 


. 
~. 
_ 
~~ 
a 
~ 
~ 
~ 
7 
~~ 
~ 
~~ 
> 


INDEED? [ok 


LENGTIL. 


e s a 
er ome a 
! > I~ 
>. a 

f ce ¢e 
[- et 
if 

ti 

am ~ 


t —_ -— 
— —- y 
/ wf . 
f . - 
. 
i 
“) , 
> -~ 
’ —— 
~ 
~~ 
x r 
x x r 
: 
—_ 
ts 
ae ; 
~ 
~ 
“i 
; ¢ 
/ 
” —_— 
z a 
_ 
” 
< 


STOCK, 


—- 


DEBT. 


ste 


EXHIBIT 3, FOR COMPLAINANT. 


S-rPrewnek Zl. 1S8e 


STATE OF NEW JERSEY 
REPORT 


SECREIARY OF SEAT! 


COMMISSIONER UF INSURANCE 


} ; éi7. ) ; ; 


PART | 


INSURANCE COMPANIES OTHER TUAN LIF 


7 

I l “> > me. ry ; cs Py ' i. _ 2 te ww at t H s mo » _.% o ; o- ’ | 

? js io & at e) ; “ry ‘TZ ~ & “ v2 . ‘ ‘ \ "ae fm ~ 4 ) i i ' ba] way 

= -¢ sfis "re ts sty] ot & i fit ~* ye , '¥. . *- © 
/ men 2 
he i? 2an" Pi 8ortél 2? Ste = 1 ” nM aI wei a ri un) pray 
oth 3{ - )t de 2% ct iT i = ~ 3t ie & be wil = j= | e . ’ ad ‘4 ‘a | pur) 
— 
“a ) jos Or i. til )> ™ £@) =f] ’ “* “ j is d ij i “aT “ " | \ '\ Y it] ay ~ 
oo Mt ttOo'loc Sor Quay tes 1 wPs*req — . ion °Ra At \ Yr Moy { Yarmon 

PF ole'lt Il tox bor 6t 2£0'LS!1 me OOM =! STEN eel be | ' we 
> yL SHS el Let‘igt et Ceo'so : : | iz Aurnur| HT uno gy Te 
. | a col ‘ot a ~~ ss tf )m Oy ws‘Z . - L] " ? wl i ' ’ YAN B22 rt. 
, 3 { ‘\ \ 
_ tf 10L'iy Of 19Ol'ssz cO zQe ‘ort my OOOH Pet ona 4 Wey A | ) Awssaf 
- 2 Pe *scl SG LOZ easy eo sto'eet's nO ~1 ) PN tees Fa 
= lo SQIOL t1 Gol ary rg 2og‘ise . ! ipa vy >| joptuw) 
f. SO OS. TTee tc Téy'oglece co Ver ic. fe . Tel ‘ i | AIP MON boty 

wyide ) jeylaw sy 
SuIpNiou ou |’ uli bos \ “ ix ' ; ’ oF Cl ; eM] AN Vd Adel) 40) AYN 


° . 
. Tet ! Tre “SOT}! ij? | : j lil \ 


rao snidunge 


A A ; gat ri i iS ji _ f oil he ii ‘\ 


MVOUS UINGIAV) ONIG VION] SAMA, VIV WAAO STIS LAN UNV ‘Sanu IMIV IT] SSOUL) RLASSY 


~. 3 SSOUL) “MOOLS IVALIAV,) 40 LNQOWY SNOLLVZINVOUMG) 40 AEV(T NOLLVOO'T AHL ONIMOHS—'T ‘ON FWTGVEL 


EXHIBIT 4, FOR COMPLAINANT. 


SEPTEMBER V1, IS86, 


A.B CG. & Notary Putdic. 


STATE OF NEW JERSEY, 
REPOR | 


SPEVBEeSABY GF SFA! 


SSIUNER UF INSURANCE 


— the We 


- CONN 


PART Il 


LIFE INSURANCE 


TRENTON. * 


Jomus L. Mearny rare 


we 
*“3 ‘, may rate ay 
34 2 wor eww prerattnyy 
pueiaod eurenm ) ery ory 


pao jaw yy Maatoaway 

det gm et SE) A perp ri rs 
WAM [Wi uepnilad 

Mae 4 mew sAuiaAWe Ue] isoud 
id petis | puw aeajr, 4u iad 


Prepweyy, [erie Kisegy 

witplia wilt pweritikly Air | 

ee VU wii (Hy Cee myo 
4) ,{ wey wae t wet 

Boye TK paNtug may 


BA 4ettpewt) Heig [wow , 
YAU Mey sljprti yy ALE Las | 
VWOk MeN [SINK 

Mery ump lose 
Pie ed | 


4 v aw ewww 
Hiie let iheergy 

2 Mabe CALLLES | | 

‘\ WIP) 
apqeqinivg 


PATISTICAL 


we Gilt itl 


ah Gob soe! 


~ 


. 


Cc cen Cos 
~ uh Soa 


(K 


t 


'g 
q¢*> 0? 


si} i‘ y MOOS 


SpuPAe} 


wo? wry? Vr 


ON WiavVi 
. " ‘ 7. F 


eR Reiman RARE ge camo, 


EXHIBIT 5, FOR COMPLAINANT. ~ 


' - 
i * 
~ ere ‘ ;7 Tus s 


ANNUAL STATEMENTS 


Banks and Savings [stitutions 


STATE OF NEW JERSEY, 


. 


i 
{ 


™~ 


A 


j 


* 
; 
* 
+ a » . ” 
« > , 
id . a‘ ; . 
; : 
. . 
« . 
. 
o 
* + ' ’ 
° ; te * 
: + f > * 
= ’ 
s ? . . 
, * 
‘7 + 
> " 
’ . . . ; 
. ; 
: 
+ 
* 
7 ** - : 
. ' —— mot 
_ * : » * 
‘ ’ ; . 


tw o 
. . 
= 
SS . j hs - ta ; pe ,8 loc] = § bet tii »« 
— . imBit i} \\ pre) nie] etil mJ j i] aia " 
a —! 
on ‘wn 
,¥ * 


~ 


NT 


, 
+ 


were 
. 


. 
’ 


sry? ry 
STATI 
a: 


BANK 


Sjess V HUW) ul ‘S] " 


IPO TV | pur pary : s2)) 
wo su.) Tha jt! 


‘SISSSY JO UONBKOIFISSEID 7 ‘ON 


EXHIBIT 6, FOR COMPLAINANT. 


“hr ~se 


a@ 
L.NNUAL REPOR] 
Comptroller of the Treasury 
-- STATE OF NEW JERSE 


FOR THE YEAR ENDING OCTOBER 31, 1885 


AAT VITUNLIS 


Exhibit No. 8, for Complainant. 


Vreeians GE Tents Bee... oc sc oo oc ctwas ,e S74, 180 Ola 
e 
Personal histate. eee siwne Bee 
SOU OIINES cnn ccc scescuca, BES 
Total Valuation eae SY] 490, 282 


Bank Shares included in the above as personal 


ir Se Oe a 32,601 S87 
Indebtedness. ... ; ci eee 2h. 375 


Total ca S256 512 


Exhibit No. 9, for Complainant. 


alata iti ee 


12 


The Dunseitte Improvement Company... 


Conklin Brothers Company............. 
Lodi f hie Mii al { OM pany (johns eeee bee uae 


BURLINGTON COUNTY 


Mount Holly Gas Light Company... , 
Alden Fruit Drying Company .......... 
i Bk. Smith Mav hine ( MITLPANY..2-- ees ° 


~ ie .) ee 


ee «© @ @ @& & 


Mineral Cooking Crockery ¢ OMPAaNy.eee- 


The Moorestown Agricultural and Indu 


The Knapp Real Estate Manual ( company oe 


The Mehrhot Brothers Brick Manufacturing Co. 


“ene © @# 


Capital 


cw 


(un 


(am 


’ 


TP Atity 


Camden Building and Land Improvement 


COMPANY «ce ceeees 
Camden & Philadelph a Steamboat and 
i853 Camden & Crloucester ¢ 
Manufacts 
Camden Hor 
Gsloucester City Gas | ber rit 
The 
The Tole ter “Ste 
Phe Kirkwood Marl an 
Waterford Land ¢ 
West bape ¢ Manufas 


’ ’ ; 
‘\ LL ieetiedl 


42 
{4 


Capital 
1885 Citizens Gas Improvement Co, .......-. 500,000 
1885 The Thomas Tunis Manufacturing Co... 50,000 
1885 The Laurel Hill Slate Co.... ...seeee. 125,000 
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eyed capital in the hands of the individual eitizen.” 


within the meaning of the act of Congress 


4 Deposits in savings hanies. 
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fineluding taxable moneyed capital, and excluding debts 
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It is the duty of that board to ascertain the true valae 


- +? ’ 
Of all real 


+ ? 2. ‘ ) p ‘ ’ ’ } f . . | . | 
and personal property used for railroad or 
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eanal purp ses within the state, includ wine fr inechises 
of such companies And it is al*o the duty of said 
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bonded indebtedness of each ratlroad and canal company. 
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pp. 25, 69 and 70.) shows the capital stock of insurance 
companies other than life to be $2,605,970, and On pages 
71 and 72, the capital stock of a life insurance company 
of New Jersey, to wit, the Prudential of Newark, to be 
$ | 15.000. This official evidence covers the bulk of the 
‘itse offered by the complainant, It Is mnanitest, how- 
ever, that there is another large list of corporations not 
embraced within the liability to taxation under the act 
of Lss4. That is tos iV, mi inulacturing or Mining COrpo- 
ons. (See A py» ndic LV.. s 2.) 
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printed pursuant to the Session Laws of 1884, Chap. 51, 
») 142 (See A ppendia 7. S } 


(c) The Rep rl of the Slat hard of Assessors, showing 
the Cupitas stock of other ¢ PpPoratlous, Ctyeot including 
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Appendix I. 
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of this section, shall he exempted from taxation on their per- 
SOT 1/ estate to the amount of their deposits,” 

(See Act of April 11, 1866, Sect. 15; Session 
Laws, p. 1078, ch. 487; Mevision, p. 1156, 


pl. 74.) 
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and also the name and location of savings corporations, 
authorized by the State Board, during the previous year, 
with the date of their Incorporation, and particularly 
describing those incorporated at any time, which have 


commenced business during the previous year. 


Z. Insurance Companies ( Pev., )). D1L6, pl. 51 ) 

The Secretary of State shail be, by virtue his office, 
Commissioner of Insurance, and it shall be his duty to 
make annual report to the legislature containing a suln- 
mary f the statement of every ibsurance Company tiled 
in bis office as required by law, together with such facts 
and information touching Lne same us nay be in his 
POSSESSION, which report shall ue }) iblished us are other 
legislative documents ; and for the purpose of carrying 
out the provisions of Lhnis act the sal | secret ry shall be 
authorized to eXpe | from the sum annua! y received 
from taxes on Insurance Companies of other States, an 
amount not exceeding ten) perce! Lum thereof: Lhe pen- 
alty for Violat (ot) of this net, except where otherwise pro 
vided, shall be tne same, to be @o lected in the siithe 


manner as provided in the nrmth section ol this act. 
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(b.) The amount of capital stock paid ap 
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(-\ The market value. and if no market value, the: 
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Approved April 18, 1884. (Session Laws of 1884, p. 232 
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the act entitled “An act for the taxation of railroad 


and canal property,” approved April tenth, eighteen 


hundred and eighty-four, the sum of five hundred dollars 
annually. 
5. Financial Condition of the State, ( Rev. Pp. 1218, 
The Comptroller shall, within ten days after the an- 
nual meeting of the legislature, report to each house the 


financial condition of the State, an estimate of expendi- 
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are exempted by the 15th section of the act 
of April 11, 1866. 
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property which individuals hold No material part 
could be omitted, although it might require the States 
to do that which both the Federal and State courts have 
discouraged and held to be so unjust that it would be 
permitted only where it could not by judicicial con- 


struction be prevented—impose a double burden upon 
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FOURTH POINT. 


An exception to the general rule, that taxa- 
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stantially equivalent to taxation on the 
shares, exists in respect to those stock cor- 
porations, which, as a substantial part of the 
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required to invest their capital in non-taxable 
securities ; but the general rule, and not this 
exception, 1s the proper standard of compari- 
son in the present case. 
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that it does not, in addition, require that the 
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shareholders. 


H 
7 


a 
. - ” 
” -~ 
* 
. 
- 
- o 
—" — 
= “ 
’ . a 
~ 
. 
~ . 
- — + ¢ 
- 
- 
—— 
. 
* 
; 
~ ° 


mms 


ee 


I I 


As to the tax upon Savings Banks, and the 


exemption of the depositors trom taxation. 


and personal estate wi 


Individuals or corporat ons, Sli 


‘ 


at the full and exact value 


Ths reu 


i, it is apparen 


state having tuxed ry) 
; ’ § 
the stock } those with 


on the 


“= 


36 


’ . + % ‘ 4 
benevolent and charitable purposes of the State in found- 
Court, we submit, should 


' ws 


ing these inatitutions, tlie 


} } I ‘ r) } } 
decline to cor! side Pr tne fn nre tO taX Savings vVAaANK de- 


\A + : 

, * ’ . ‘ , . ‘“h ] we | > pret ] ove ) ] four — } e on oy 
Posi ‘71S, i any real >] = | Pe sha ich a & } it) ‘ a‘ | re meviby 
J -— 


’ 7 . . . . . 
the National Bank shareholders from taxation 


SEVENTH POINT. 


The proofs of the Complainants do not 
sustain the allegations of the bill as to the 
value and amount of the property to be ex- 
empt from taxation. 


eer ‘% f ‘ , ) ’ 
| ae 4 errant} mea Thee rz erg j /, rif * y ; 
’ a4 ‘ ‘ i . j ’ ; 


titled “A rning taxes ved April 14 
. =| 
Ls4h. I 5 | ’ ;% | Pirpcy }) 
? mts - os r ! > i } 
} ) 
. 
{) tt ee i ’ ~ } 
. ” f 
CTT ? ‘ 2 
* 
~ gs ’ ’ \ > . — 
a . 
’ ‘ ~ rT 
= y v a | 
7 
; 
¥ v 
‘ Ii 
es . 
; ‘ ~ ~ 
4 ret 


) 3% 


tt 7 : . 4 9 es 
all taxation inthe hands of the persons hold 


{; ; 
amount ! ton Vast Bilm. to wit, to at th 
of S3801.485.000, 


* 


noetheeime 


, 
* 
ist the sum 


>,» 
. ' i 1864 
‘ 
‘ 
f. f . , j | @ | ‘ . 
al ees s) I. i is Ty \ i’ ' | | 7... i?) “tf ' ra 
7 1 
‘ i ‘ ( . ‘ ' é ' 
‘banks taxed by vu Ol the sand s nn should he 
a 
t+ merit fs ' ’ ’ ry Piigeinr ' ' *.? . | 
eA APOTH tab Nal , aft ps PCISG USL LO » the 
. 
Ss ‘ . - ¢ fos ’ 
amount o Cir Geposits 
; ** , 7. 
es j I} i? du ne , " | : i ; 4 pororrs rat 
4 } 
ts ‘ . ’ , , ; ‘ e* 
taxable value of thu ‘ ud savings banke 
. 
7 ' 
‘ ; ' ’ ™ ; 
mite bay : ’ i . d he » n hy 
. * ‘ - 
. . ‘ > ‘ + 
, ij tT) = 5’ Tt ry . ij +4 ’ js ’ 
| " ; 4 ; . M a # Bey ’ 
“the , he} | 7... iT! | ‘ is =. etri, ’ > tea 
. 
ry” ‘ 
. i _ + ¢ ’ : : t. ; 
. hese are ‘ e suppos 
a) 
' a tg tiie | rea oe . . — 
Ct] i .* a , i* 4 prite ' 
- _ t 
- ; _* ’ wi - ’ 
f 1)? i} i ’ 
¢ f e* ; 9 
Are the proois 8u [su 
’ 
ere 
| sripate? 
, bao ODF oy ' . ‘ } } f 
wf ; ’ : 
y "i _ ; , , 
a j “. 2 . ; 
a 
’ Pete ’ ; | . . 
€ i 
. * , " 
; . . w ’ ‘% ’ ‘ a ; j 
‘ ’ : -_ : ; ‘7 + ? 
. l==4 ' j ' ‘ ' 
ij { }} a . ‘ »* 
du : ‘ 
SOW , 
. ‘ . " 
_— d ; 
- | ; 
fe ; ve. © 
« . 
i 
: . ;¢ 
. ; 
. 
fn ' " ; . , 
. “ 
‘ 
a 
- 
* 
’ e 4 Ay 
/ 
\ ‘ : 
’ » 
{ 
iti ‘ ‘ 
ju 


| } 


us 


88 
tate for that year, showing their deposits, assets and 
abilities. Exhibit 5, Record pares 73 to 76. 
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Erenta Pornt. 


Even if complainant is entitled to relief as 
to the tax upon the shares of non-resident 
shareholders, no injunction should issue, at 
the suit of the bank, to restrain the collection 
of the taxes assessed upon the shares of resi- 
dent shareholders. 
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The case of Cummings vs. National Bank, is the first 
case in which a National Bank was permitted to file a 
bi!l and maintain a suit of this character. This case was 
determined at the October term, 1879, (LOL U.S. 153. 
This ease arose under the laws of Ohio. The Merchants’ 
National Bank of Toledo filed its bill to enjoin the treas- 
urer of Lucas county from collecting taxes assessed 
against its shares. The cause of complaint was that 
there had been a systematic and intentional undervaluation 
of al! property except these shares, by taxing the officers, 
and by reason of this unjust discrimination the provisions 
of the National Currency act, limiting the rate, had been 
Violated, 
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' ‘of stakeholder, on whom the cost and trouble of the 
9 \ “litigation should not fail. If it pays, it may be sub 
“jected to a separate suit by each shareholder. If it 
ce “fuses, it must either withhold dividends, and subject 
’ “itself to litigation by doing so, or refuse to obey the 
oi , “Jaws, and subject Itself to suit by the State. It holds 
3 “a trust relation which authorizes a court of equity to 
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“see that it is protected in the exercise of the duties 
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“appertaining to it. ‘To prevent multiplicity of suits, 
“equity may interfere. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, lems. 


No. 161. 


THE TOWN OF CONCORD, PLAINTIFF IN) ERROR, 
Us. 


SYLVIA J. ROBINSON 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS 


PILED OCTOBER t2, 188:5. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBETE “TEM, Imes. 


No. 161. 


THE TOWN OF CONCORD, PLAINTIFE IN ERROR 


SYLVIA J. ROBINSON 


IN BERROR To THE CIRCUIT COURT OF THE UNITED PAT? ree 
PrHRE NORTITERN | 


II 


INDEN 


THE TOWN OF CONCORD Vs. SYLVIA J. ROnDTN-ON, i 
Pleas in the cireuit court of the United States for thi 
northern district of [limois, held at the Lited States court 
TOOTS, In the city of ( hicageo, nn the district aforesaid, before [bh 
Henry ". Blodeett. district yudue of the United States for the mort 
ern district of [linots, on Wednesday, the first day of August, in 
the July term of said court, in the vear of our Lord one thousand 
eight hundred and eighty-three. and.ot Liicddepetidence thi , 
leighth year 
1. BRADLE 2, ¢ 


hundred and eighth year. 
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yA THE TOWN OF CONCORD Vs. SYLVIA J. ROBINSON, 


party in this action or to any of the officers of this court, and in 
default of prea nicht of any eosts ordered or adjudged to be paid by 
us and We hye reby Aoree anil stipulate that execution Mav Issue 
Acaitist uy PEC op ve rt for lth Cipsts TiaiXe | “oualiist lis. 
Dated this 7th dav of Sept... uA ». 188] 
SANDERS & WILLIAMS. 
GEO. A. SANDERS 


FRANK P. WILLIAMS. 


col: Filed Sept. 1. A. DP. ISS] Ww. i. oo llev. clerk 
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4 THE TOWN OF CONCORD Vs, SYLVIA J. ROBINSON, 


Seven cou}, Ons from bond No. 15, series 4 to 10, inclusive, due 
June Ist, of the years IS74 to ISS1, inclusive. 
Seven coupons from bond No. 16, series 4 to 10, inclusive, due | 
June Ist, of the years 1874 to ISS], inclusive. 
Seven coupons from bond No, 17, series 4 to 10, inclusive, due 
June Ist, of the vears IS74 to 1581, inclusive. 
All of said coupons being of the same form, tenor, and effect, ex- 
cept as to the numbers and dates of om iturity thereof, to wit, of the 
same form, tenor, and effect as coupon No. 15, series 4, due June Ist, > 
IS, a COPS of which ap pears below: that thy polaannatidl is the 
holder and owner of said bonds and coupons. By reason whereof, 
ana by force of the statute 11 such Cuse made “anid provided, the 
defendant became indebted and lable to prea to thie plarntith the 
several sums in the said coupons specified according to their tenor 
and effect, and being so indebted the deter 
thereof, then and there promis d to pav to | 


. , } ~ +. ] ie } , } 
the several COUP POLLS spre lest aceording to theilrtenol and effect. 
i 


? } , : ] 
lKdant, in consideration 


? ’ o 
‘ And whi reas also thr defendant. afterwards, to w ton the 
. ; . . ; ’ 
. P . 7 . | '* se , 
first dav ol] Septem bel \ |) ISS 1. at thie (district aforesaid 
} . ] s | | : ? | " 
became and was indebted to c* Jorsall fo in the further sum of ten 


‘ | ’ * ay F ; ‘ , , ; ; : 
thousand dollars for goods, wares lamerchandise before that time 


THE TOWN of] CONCORD Vs y | | hOnTINSON, 


UNITED STATES oF 


(Concord Tow ryalyy 


6 THE TOWN OF CONCOKD VS, SYLVIA J. ROBINSON, 


Afterwards, to wit, on the fifth day of October, A. D. 1SS1, came 
the defendant, by its allorneys, anid filed 11) said clerk's othice its de- 
murrer in said entitled cause, which said demurrer is in the words 
and figures following, to wit: 


I) wierrer, 


Uxrrep Srates or AMenica, | | 
Northe ry Dish eo, aft IVinois. ' e%e e ” 


ln the Cireuit Court Thereof, Seventh Judicial Cireuit. 


Syrvia J. Ropinson 
x Assumpsit 


Ania thie =fi] at le rheday i 48 hy Hone NV Ahir bs. TS attornevs, Coles 
lsaves that the said deela- 


THE TOWN OF CONCORD VS. SYLVI 


7: That it Is lial alleged therein that th 
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tue and in accordanee with the law t] 
>. That it is not alleged therem when ol 


coupons therein mentioned were in fact + 


coupons, or any of them, were delivered, or t] 


were ever deliv rm d to “UV person OF perseal 
lL. ‘That there is no stat 
Whereby Mi can We 


triehat Of Tacts ¢ 
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detertuined whether 


P coupons Were executed and delivered in 
o Lhat by virtue of the constitution of 
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was in the defendant no authority to 


Culne lhito Operation 


bonds and coupons under and by 4 
tcount mentioned. 

GO. That the court will take judicial 
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THE TOWN OF CONCORD Vs. SYLVIA J. ROBINSON, 
Cprchi 7 


, J. Ropirinson 


Now come arties, by their attorneys, and, on motion of the 


defendant, by its attorney, leave is given it to withdraw its demurrer 


and to tile ; jf 7 | Ler. { 4 bp ond | Th <td plea 
by agreement re pert! ) * stipulation fi ; Vv Walve the 
Interventio 


THE TOWN OF CONCORD Vs. SYLYV 


It is there Uproll considered and adjudge 


plaintitl have and recover ol the a lf nda 


sana three hundred and fiity dollars. her 

assessed, together with her costs and charg: 
taxed at the suim of thirty erorat | 

1S (on the heartnyg of said cause 
taken and were allowed by the. 


which eACt petions ire in thie words itl) phar 
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UNITED STATES OF AMERICA. 
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“Unsrrep Srares or America, State of [1linois. 


“No. lo. Concord. $1,000. 
7” Vienette 
“Township Ratlroad Bond. 


“Know all men by these presents that the Townshipof Coneord, in 
the county of lroquots and State of Li tineis, acknowleda Itself toowe 
and be indebted in the sum of one thousand dollars, lawful money 
of the United States of America, which sum of money the said Town- 
ship of Concord promises to pay to the bearer at the Mechantes’ 
National Bank, Chicago, on the tirst dav of June, in the vear one 


thousana ¢ ht hundred and elolity one, With literest thereon 
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) at ¢i raf — — hich interest lial] 
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5 * Coneord ‘Township t bbi ren | Don 


“On the first day of June, ISS1. the Town of Cones: . i 
county, State of []linois. will pay the bearer one hundred do 
the Meechanies’ Nuttonal Dosanrk Of the ert Ol tlie € ty ir Pper dl 


Vears interest on bond numbered as aboy 


“G. R. DUNNING, Supervise 
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Illinois, do hereby certify that the foregoing and annexed instru- 

ment is a true, full, and correct copy of certificate of George I. 

Dunning assupervisor of Concord township (Lroquois Co.) in relation 
to registration of bonds issued by said townshipto the Chicago, 

2t) Danville and Vineennes Railroad Co., now on file in and 
forming part of the records of this office. 

In testimony whereof | hereunto subscribe my name and affix the 
seal of my office at Springtield the day and vear first above written, 
[SEAL. | CHARLES P. SWIGEIHT, 

Auditor of Public Accounts. 

Copy of Call for Special Election of 20th Day of November, A. D. 1869. 

The undersigned town officers and twelve freeholders of the 
town of Concord, in the county of Troquois and State of Illinois, do 
state threat il Spy cial Lown meeting Is Phe ssary to the brite rests of suid 
town for the purpose of voting a tax to be levied on the taxable 
property of said town to the aggregate amount of twenty-five thou- 
sand dollars, to be assessed and collected in two annual installments 
to be donated to the company makin 
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24 rowud thu tnorla the Villag if Co rd. insaid town of Concord 
ind the town of Sheldon, in Sheldon township. We would 
fhereiore ye jucs t | it ititned = I f me «riya t] I | hed that 


EDWARD D. BOONE, 
fouwn Clerk, 
In penecil:|] EDWARD D. BOONE, anp 
A. O. WHITMAN. 
Justice of the P. 
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discharge of the duties of lis office. After the organization of t] 
mecting and proclamation made according to law the polls wer 
Opn ned and the electors procecd L to vot sas the law and custom 
at town meetings, until the close of the polls, and after can 
Ing the votes we found the result to be—tor the tax had 66 votes 
aorsuinist the tax had 55 votes 
Meeting adjourned sine die, 
JESSE R. EASTBURN 
Voderat 
yd ROWARD D. BOONE 
flown C'lerl 
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Copy of (‘// for lection fy Lote hoy SOOO) Appropriated to Nankalkee 
and [ndiana R. R. (%.. 


To the town clerk of the Town of Concord, in the county of Troquois 
and State of [linois: 


The undersigned citizens, treeholders, legal voters, and tax- 
pavers of said town, request Vou to eall an eleetion according to 
law for the purpose of permitting the legal voters of said town to 

vote for or against subscribing twenty thousand dollars to 
5 the capital stock of the Kankakee and Indiana Railroad 

Company, said TWenty thousand dollars to be In hen Of the 
twenty-five thousand | dollars | voted to the (Chicago, Danville and 
Vincennes Ratlroad Company, and also to vote for rescinding the vote 
of thie twentieth dav of November, A. D. Isoo. of tWwenty-tive theowu- 
sand dollars li the ( hreagveo, Derry lle nied Vines hes Railroad (om- 
puailiy, on the conditions threat thi ratlros d of said Kankakee and In- 
diana Railroad ¢ OMAN shall piss through the village of Concord 
Within eighty rods of the Concord bridge and [a] good and sutlicient 
di prev bye boraalt in the Villaue of C‘oneord., and alse it crowd slide track 
in the same, the road to by completed Hione vear from this date 


} } . ; 
nnd the cars running on the same, the compas ce) Tiine township 
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road and running of the cars 
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od Also certain acts of the Leoislature of the State of Tllinois 
as follows: Act of March 7, IS67, found in vol. 1, Private 
Laws of Ills. of 1867, p. 542. 


In force March 3 An act to authorize cities, towns, or town- 
1S67. ships lving Within certain limits to appro- 


priate moneys and levy a tax to aid the 
construction of the Chicago, Danville and Vincennes railroad 


SreTioN 1. Be it enacted by the people of 

Payment of. the Stateof [Hlimots, represented at the Crene- 
ral Assembly, That all incorporated towns and 

cities, and towns acting under the township organization law, which 
lie wholly or partly within 20 miles of the east lime of this State, 
and also between the city of Chicago and t! ‘vy of 
Lawre nee county, Ly , and the same are hereby, seve Pau authorize d 
to appropriate such su 
Chicago, Danville and Vincennes Railroad Company to aid in the 
construction of the road of said comipany, to be paid to said) com- 
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Act of Feb’y 26, 1860.) Found in vy 


is THE TOWN OF CONCORD VS. SYLVIA J. ROBINSON, 


or resolutions shall be in full force and effect upon the terms and 
conditions in said orders or resolutions expressed, 

<5 This act shall be a public act, and be in force from and after 
its prLSsca ge 


1 


Approved February 26, 156%. 


49 Act of Mareh 24. 1869. Found in vol. 3, Private Laws of IIs. 


of ]S6o. }?. ads aD. 
An act to enable LOWS, townships, eities, or 
In force March 24. counties along the Line of the Chicago, Dan- 
PSed, ville.and Vincennes railroad to contribute 
towards the construction of said railroad. 
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hereby ratified and confirmed, upon the terms and conditions 
by them, or each of th ‘trl, SO voted or ordered : Provided, That this 
section shall not apply to the townships of Butler, Georgetown, and 
wood, in the county of Vermillion, nor to the appropriation made 
by the county of Vermillion by its board of supervisors. 

“$9. This shall be a public act, and shall be in force from and 
after its passage. 

Approved March 24, 156%. 
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Ls Act of April 16, 18690. Found in vol. — of Publie Laws of 
Ills. of 1S6%, }?. 14), 

An act to fund and provide for paving the 

In force April li, railroad debts of counties townships, citles, 
DSi). and towne. 

SecerT1on 1. Be it enacted by the people of the State of [linots, 

represented in the General Assembly, That 

RefundingoftState whenever any county, township, Incorporated 

taxe citv, or town shall have created a debt which 
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filed in his office. then Lyon) the basis of the total assessment of such 
county, township, city, or town, for the year next preceding, he shall 
estimate and determine the rate peer centum of the Valuation of 
property within such county, township, city, or town requisite to 
hieet and siitisty the amount of interest unprovided oor’, tovether 
with the ordinary cost to the State of collection and disbursement 
| | he auditor and treasurer, and shall 
mnake and transmit to the COUNTY clerk of <uch COounTV, or to the 
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(| the sane to be stituted bv 


* 
, | “ ; 
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amount, number, maturity, and rate of interest of such bonds, and 

to what COU pals and under what law Issued : and thereupon thie 

sald bonds shall be subject Lo registration by the State auditor as Is 
hereinbetore provided. 


Represe ntative of 
counties LO be lp) 


$s 8. And each railway company in aid of 
which any bonds shall hereafter be issued by 


pointed by Governor. any COUNLY, township, Incorporated, city or 


towh to pray 


ene stock ot such COMPANY, 


COMMpany, shall vwive lo s 


lor any subscription to the capital 
or for any donation made Lo such 
uch counties, townships, eities, and 


towns, collectiveiy,a repress ntation of the board of directors of such 


company Of one-fourth of the m 
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tions and donations to such ra 
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(Concord have subs: ribed this bond this first day of June, Ohe thou- 


sand eight hundred and seventy-one. 


EK DPD. BOONE, Clerk. 
(1 ta DUNNING, Supervisor. 


[2.0 cts q* ts }) 
endorse dl. 
Auprror’s Orricr, ILLINOIS, - 
SprINGFrIELD, October 20th, 1S@1. 
(| I Charles EK. Lippincott, auditor of public accounts of the 


State of | Llinols, do her by Cert ify that the within bond has 
been registered in this office this day pursuant to the provisions of 
an act entitled “An act to fund and provide for paving the railroad 
debts of counties, townships, cities, and towns,” in force April 16, 
PSoo. 

ln testimony whereof i have hereunto subscribed my name and 
affixed the seal of bv Ollie thie day ania \ ear atore-aid 
SHALL. | C. &. Laren 4; 
| Auditor IP. A. 
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April 16, 186%, 
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7 istered in this office this day pursuant to the provisions of an 
act entitled “An act to fund and provide lor paving the rail- 

road debts of counties, townships, cities, and towns,” in force April 
16. 1S60. 

[In testimony whereof I have hereunto subscribed my name and 
affixed the seal of my office the day and Vear aforesaid, 
[SEAL. | C. EB. LIPPINCOTT, 

Auditor, QP. a. 


71 To | © acdission of which sald three pALPCEs, anal each of 
them, rn) evidence the defendant, by its counsel, then and 
there objected upon the ground that there was a variance between 
the same and the bonds described in the declaration in this case, and 
because there were erasures and interlineations on the tace of the 
sald papers offered in evidence which were ut xplained, and be- 
cause the same were executed and delivered without the authority 
of the defendant and are void; which objections were overruled by 
the court, and the cle le ndant then anid thre re duly eX CE pted lo suid 
ruling of the court. | 
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a THE TOWN OF CONCORD VS. SYLVIA J. ROBINSON, 
Ov Coneord Township Railroad Bond. 
S100. , Interest warrant. No. 16. 


On the first day of June, 1S76, the Township of Concord, [roquols 
counly, State of Illinois. vill pay (5) to the bearer Ole hundred 
dollars at the Mechanies’ National Bank of the City of Chicago, 
being one year’s interest on bond numbered as above. 

| KE. D. BOONE, Clerk. 
GR. DUNNING, Supe rvisor. 


S|] Coneord Township Railroad Bond. 
S100. : Interest warrant. No. 16. 


On the first day of June, 1577, the Township of Concord, Iroquois 
county, State of [linets, will pay (6) to the bearer one hundred 
dollars at the Mechanics’ National Bank of the City of Chicago, 
being one years Interest on bond numbered as above. 

EL. D. BOONE, Clerk: 

(y. R. DINNING, Sup rvisor. 


S? Concord Township Railroad Bond. 


SB] 00), Interest warrant. No. 16. 


On the first day of June, 1S78, the Township of Concord, Iroquois 
county, State of [ltmois, will pay (7) to the bearer one hundred 


dollars at thi Mechanies’ National Bank of the ¢ ity of Chicago, 


belie cotyer vears lliterest of} bored retatiy toe resi iis above 
| LD. BOONE, Clerk. 
G. R. DUNNING, Super 
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&5 (‘oneord Township Railroad Dorie, 
S100, Interest warrant No. 1. 


On the first dav of June, ISS1, the Township of Coneord, Troquois 
county, State of [Hlinois, will pay (10) to the bearer one hundred 
dollars at the Mechanics’ National Bank of the City of Chicago, 
being one vear’s Interest on bond numbered as above 

| KE. D. BOONE, Clerk 
(yr. ht. DUNNING, Supe rpvisor. 


St) Concord Township Raulroad Bond 
S100). Interest warrant No. i7. 


On the first dav of June, IS75, the Townshipof Coneord, DTroqueis 
county, State of Hlinois, will pay (@) to the bearer one hundred 
dollars at the Mechanies National Bank of the Citv of © lin fiche. Te 
one Vears Interest on bond mumibered as above 

KE 1): BOONE. Clerl 

G. KR. DUNNING, Supervisor. 


(endorsed :) 22077 


S; Concord Township i rm I} nid 


S100). lnterest warrant No. 17 
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dollars at the Mechanies’ National Bank of t (itv of Ch 
one Vears Interest on bond tiibered as 
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39 THE TOWN OF CONCORD VS. SYLVIA J. ROBINSON, 
i) Concord Township Railroad Pond. 


S100, Interest warrant. Me om, 


On the first dav of June, IST9, the Township of Concord, Iroquois 
COULTLY, State of lilinois., will ‘oe (8) Lo the bearer Oe hundred 
dollars at the Mechanics’ National Bank of the City of Chicago, 
being one vedr’s interest on bond numbered as above. 

oe EK. D. BOONE, Clerk. 
G. Rh. DUNNING, Supervisor. 


a 


{y] (‘oneord Township Railroad Bond. 
S100). Interest warrant. NG. 21, 
if Jerry : ISSO. the Township of (C‘oneord. lroquels 


, } 
(1) thi rst day 
'} ‘ " ’ ' | ’ 
State of Tlineis, will pay (9) to the bearer one hundred 


COUnTV, . tabi 


‘ii ; iia 
‘ ,? ; ’ ’ ’ ’ » ' 7 
lollars at the Mechanies’ National Bank of the City of ¢ nicavo, 
meliaY (oye Veuirs 1Ppte re ~f (iq) ih) 


G. Ro DUNNING, Supervi 
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4 And the defendant, to maintain the issues on its behalf. 

produced W. B. Simonds, a witness duly sworn, who gave 
evidence tending to show that he is acquainted with the line of thy 
Chicago, Danville & Vincennes railroad, with reference to the vil- 
lage of Concord or township of Concord, and that said railroad does 
lot touch either the township of Concord or Sheldon: that th 
nearest polnt of sid railroad to said Concord township Is four miles 
West of the northwest corner in the tow: ship of Middle prr anid 
the nearest point to Sheldon township is about the same distance 
west: that said road Is about elolit and (ali halt Hilies iwav Troms 
the village of Iroquois, formerly called the village of Coneord, and 
about three-quarters of a title further trom the vill mre of Sheldon 
that said railroad company never built any track or line through 
the townships mentioned : that siid PariiPenie COPPER Dp real , Tats bevel 
run any tram through the township of Concord or Sheldon so far 
as the witness has anV personal knowledve, and that the wats 


resided in the immediate vineinitv of the village of Comeord ever 
since the year S64: that there never was anv vote taken thie 
township of Concord (oti thy sunbepet Oot dIsstlities brent) |. CNC eqil i 
shown by the records =«'l forth lhl thie ireemieht OF Tacts Tp evidleties 
In this case; that there was no vote taken to Issue bonds to pay t 

donation to the ¢ hicago Danville & Vineennes Ra 
Oy) Company made try sald township of Coneord 


Objection to all this testimony on the ground that the record oe 
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od THE TOWN OF CONCORD Vs. SYLVIA J. ROBINSON. 

Said defendant also offered and read in evidence a copy of a cer- 
tain bill of conilaint filed in the cireuit court of Troquois county, 
[inois, on the 2th day of September, i872. in a certain cause 
wherein Samuel Warrick ef a/. were complainants and the Chicago, 
Danville & Vincennes R. Ro Co. ef al, defendants, which said bill 
sets forth the issun iy of the 25 bonds aforesaid, and that Jolin Henry 
Fairbanks was the owner of the bonds Nos. 15, 16, & 17 set forth in 
the declaration in this case, and prays for an injunction avalist the 
lection of said bonds upon the ground that they were issued 
without authority of said town of Concord and that they were void. 


Also a copy of an answer of John ITeury Fairbanks to sald bniil 


L fii 7 lth sid Callise Onl the rial day of Nove rate ¢ 1842. 
" irbanks adits that he Is the oOWher oft 


‘ 
i 


} 
("tdi 


. | 
| COPD Pain 


in Which said answer said | 
salad bonds Nos, BN 14). WN | 


of them for value and without notice of any irregularity, and insists 


a avers thiat hie Is a | hona fide holder 
that they were prop rly issued, &e 
(Objected to by plarntiff) 


Also a copy of the decree entered in said eause on the 27th day of 


February, IS7S, which is as follows 


Wy ln Crreuit Court hebruary Special Term, A. D. 1S7S. 
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THE TOWN OF CONCORD Vs. SYLVIA J. RORDINSON +ped 
(9) Bill for Injunction lo i strain this f Meching of Ti 


Ih thie Cireuit Court. To the Nove rib r ‘Te rrik ISG4 Ir ti Licers 


SAMUEL Warrick, Greorck Ro Wier, and Jous BB. Pans 
The Ciircaco, DANVILLE & Vincenves Rattnoap Company. Grong 
R. Dunning, Supervisor; Edward Do Boone, Town Clerk > Petes 
V. Trownfelter, Collector of Taxes for said Town of Coneord. and 


their Successors in Otflice, and the Unknown Pbolders of the B 
Numbered 15, 16, and 17 aforesaid, by the namie and deseript 
of the Unknewn Owners and Plolders fof] Three Bond- r 
ar nry lairbanks, io] Woirielie bheleot - ee thre Strate | 5 FT ip 
and the Savings Bank of Portsmouth, in the State o 


shire, claims to own the bonds numbered one (] 
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ot) THE TOWN OF CONCORD VS. SYLVIA J. ROBINSON, 


the sum of twenty-five thousand dollars to the Chieago, Dany ille 
and Vincennes Railroad Company, to be paid by the said town by 
the assessments anid collection In one anid two annual installments, 
to be donated to the Chicago, Danville and Vincennes Railroad 
Company, provided said company build or make said railroad 
through the Village of (‘oneord, in sald townh ot Coneord, and the 
town of Sheldon, in Sheldon township, In said said county und State 
aforesaid, 
102 Third. The court doth find that a majority of the vote-s of 
sald town that voted on said question at said election held on 
the 20th day of November, 1869, voted for said donation on the con- 
dition named in said petition asking for the call of the said clection 
to be holden, and which was holden on the 20th day of November, 
A.D. 186%. : 
fourth The court doth tind that at the annual town meeting to 
be held on the Tuesday after the first Monday of the month of 
April, A. D. IS70, thet the question of making of the donation was 
again submitted to the legal voters of said town, and that a majority 
of the said voters that voted at the said town meeting, which the 


court finds from the proof in the case to be a majority of all the en ~4 
vot roe sald town — voted at said rt rilannual town meeting, A. D. 
ISTO. voted against the making of said donation to the said rai nat 


company or ans part of the same or anv other sum whatever. 


Fitth.. The court doth tind that at the time of the taking of the 
vote at the annual April town meeting. A. 1D ISTO. that said railroad 
COT MATS had bhatt ¢ N}M rede One Cehtl on thie ~iitd railroad tl 
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clerk of the said Town of Concord aforesaid took up the said twenty- 
sfororesaid issued and deliv 


. 
' 
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five thousand dollars of bonds so as 
ered, and in their stead issued mew 
thereof to the amount and sum of Twentv-tive thiowssane dollars, 
Which last set of bonds is the same identical bonds that 7s im con- 
Lroversy ih this cause, and the collection thereof is ty the order of 
the court in this Ciilise enjorned 

Tenth. The court doth tind that the said issue of the bonds by 
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38 THE TOWN OF CONCORD VS. SYLVIA J. ROBINSON, 
not bound by the said bonds or the COUPOns so issued ; 
107 and the court doth also tind that the complainants had, 
before the day this cause was heard, had dismissed their bill 
as to the Kankakee and Indiana Railroad Company, and the court 
doth order that as to the said Kankakee and Indiana Railroad Com- 
pany that the complainants pay the costs hy them made by the 
dismissal of their end bill us to them ; and the court doth how, Upon 
the fuli hearing and upon full and ample consideration of all the 
facts and circumstances, doth tind that the Injunction heretotore 
issued in this cause was properly issued, and the court doth also order 
and direct that the sard Injunction bye, and the same 1s, made prer- 
}* tual, ane that ther spondents aire ¢ ach hic al] oft the It perpetually 
enjolned from doing anvihing named in the original and amended 
bill that are asked to be enjolned from as follows, to wit: the 
Chicago, Danville and Vincennes Ratlroad Company from claiming 
anvthing under the vote of the said Town of the said Town of Cone 
cord, held (ot) the Oth day of the month of Noverrber, A. 1). LS6t), 
to donate the sum of tw ntv-five thousand dollars to the Chicago, 
Danville and Vineinne : Ratlroad Company is Is the sid 
10S) bonds and coupons supposed to exist: that George R. Dun- 
Ing, supervisor of said town, and his successors in office; Ed- 
ward 1). Boone, Lown cl rk Of} thi Town of ¢ ‘onecord anid his SUCCCSSOT- 
In office, and Peter Frownfelter, collectorot taxes inand for said Town 
of Coneord, 


and his successor in ottice of said town, be, and each of 
an sin lt NE kas ee = Ls. basal — . 
Timetin toe, atied Thev are, ‘- roetnualiv enpotned Troms Issuing or deiiver- 
Ing to any person or persons or corporation any evidence of indebted- 
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last named from the Town of Concord or trom t 


LIVIA J. ROBINSON abel 


fie CO pal Piiali (oT 


either of them. or from their property that is or may be taxable in 
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said Town of Concord, and that the unk 
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- on the tirst day of June. A. D. IST]. and that each and all of the 
responds lils nated bree, anid each }- at rel prep tualivo es vitae 
from selling, transferring, or collecting or attempting to collect any 
or elther of the booties ti] Cot protis Thi? | thii- chen ‘ ‘| tlie 
pleadings in said cause, and the court doth also tind, ores ‘ 
and decree that the respondents, thi vn ofhiees ther 
“LcCcssors i office, be pe yee trially et) “ pil Vaud Teel 1 Live 
original and amended bill in this caus: L that thev pay the costs 
and charges ane « Xpemses of this litiga to be paid ou f the 
town funds of the said town, to be audited other town ex] 
and that this decree be entered at th te Of this court as a ital 
decree in this cause, 

N. J. PILLSBURY. Juda 
l11 [, John W. Riggs, clerk of t] reuit court of | ' 
county, in the State ator l «deo | certil bw 
and foregoing to be a true, perfect tnplete copy of a deere 

» rendered im a certain cia eS < }" i it} i i lve 
chancery side thereof, wherein Sat Warriel | others were 
plaimtitts sitive ait Chan is’ Ld) Vu ! I I 
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quest of said defendant’s counsel, makes a sjceal finding of the 
lucts as follows : 


First. That the statements set forth in the agreement of facts filed 
in this case are facts in the case. 

Second. That the several acts of the Legislature of Illinois offered 
in evidence were enacted in a constitutional manner at the several 

times, as shown by the evidence. 
114 That the act of Mareh i, 1867, was suftlicient authority for 
the issue of the bonds irrespective of the curative acts of 
Psd. 

Third. That the three papers offered in) evidence by the pelaaintifl 
purporting to be the bonds of the defendant, the Town of Concord, 
and the twe htV-ohe Juipers purporting to be interest cCOoupatis Were 
executed by (1. it. Dunning, the then Supervisor, and I. 1). Doone, 
the then el rk ot said ‘Town of (Concord, and that thi ir signatures 
thereto are genuine. 

That the plaintiff became the owner of said bonds May Sth, 1875, 
paving therefor 83,000) from George ©), Marey, who was the agent 
for sale of said bonds in open market, in good faith before maturity 
and without hotice ot any de fence to sume. 

Fourth. That the Chicago, Danviile AY Vincennes railroad 

115 does net touch either the township of Concord or Sheldon ; 
that thre hearest point of sald railroad te said Concord towli- 

ship is four miles west of the northwest corner in the township of 
Middleport, and the nearest point to Sheldon township is about 
the same distance west: that said road is about eight and one-half 
miles away trom the village of Troquois, formerly called the village 
of Concord, and about three-quarters of a mile further from the 
Village of Sheldon; that said railroad company never built any track 
or line through the tow 
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ered to the Chicago, Danville & Vincennes R. Ro Co. on or about thi 
Yth day of October, IST1,at the same time and pursuant to the same 
proceedings its were said bonds Nos Le, Lt), and a4. 

Seventh. That il bill of complaint ania thisWwer were tile d and it aT 
cree entered in thi cireult eourt of Prone 5 COUTLTV, as shown by this 
bill of exceptions tiled herein. | 

ighith. That the plaintifl was and is a holder of the three bonds 
and LW HtV-one interest COUPOts otlere 7 bie’y heli nee bie redii at} crown 
faith for value paid therefor before the maturity thereof. Wher 
fore the court found the issues forthe plaintiff and assessed her dam- 
defendant at sixtv-three hundred and Hit dolla 


aves against this 
lor that itppeetinil and 


- 


and entered judge ht against the defendant 
costs of suit. 


H.W. BLODGETT, Judy 
11S endorsed riled Aucust € ISS. Win I] Bradley, cit rk 


11% ‘To Which finding oot thas court the s uid cleferel int. bev its 
counsel, then and there duly excepted 
Whereupon said court rendered a judgment upon said logon 
favor of said plaintiff, against said defendant, for the sum of sixty 
three hundred and firty dollars and cost fo sinit, ten thre 


Which said yl Agri nt the def hedant, th) Its counsel, then and thes 


duly excepted 


And forasmuch as the matters above set forth do not fully ap 
pear of record, the defendant by its counsel, tenders tl vf 
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ecutors or administrators ; to which payment, well and truly 
121 to be made, we bind ourselves, and each of us, jointly and 
severally, and our and each of our heirs, executors, and ad- 
ministrators, firmly by these presents. 
Sealed with ourscals. Dated this fifteenth day of Sep., A. D. 1883. 
Whi reas the above-named Town ot Concord hath prosecuted il 
writ of error to the Supreme Court of the United States to reverse 
the judgment rendered in the above-entitled action by the circuit 
court of the United States in and forthe northern district of [linots: 
Now, therefore, the condition of this obligation is such that if the 
above-bounden Town of Concord shall prosecute its said writ of error 
to effect, and answer all costs and damages and promptly pay the 
amount of said judgment and interest thereon if it shall fail to make 
wood its plea, then this obligation shall be void: otherwise to remain 
in full foree and virtue. 
In witness whereof the said Town of Concord has caused these 
presents to be subseribed by its supervisor and attested by tts town 
clerk, and the other parties obligated have hereunto set their hands 
and seals. 
W. B. SIMON DS, Sup rvuisor. 
J. F. FOX, Clore. 

122 JAMES H. KARR. [ SEAL. 
SAMUEL WARKICK. s 
JOHN W. YOUNG. t. @ 
JAMES C. KANE. a 
JACOB B. STRICAKLER. | 
JOHN BO HILL 
ANDERSON TYLER. — [1s 
RLIJAH KARR. £' 
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And the said James C. Kane that le is worth four thousand dol- 


lars over and above all lis debts and liabilities and owns unin- 
} . . ’ ' . : 

cut bered Peni estate ib sate COULTS loo thie Value af thie thousand 

dollars ; anid thie siia Jncob 1 Strickley threat lie mworth ere | thieot 
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said dollars Over “ine above lis de bts nid liaboalitu - ania OowWwWhis Ub 
mcumibered real estate in suld county to the value of seven thousand 
live hundred dollars: canned thas sald John DB Lhill that le is worth 
ScVel thousand dollars over fitied sibvave lis ade lots atid byeatondatue ~ ane 
owns unincumibered real estate in said county to the value of six 
thousand dollars: anid thre sible Ani Psd Tyler thiat by - worth 
two thousand dollars over and lrove his chi bts al df Lreatorditue = fil d 
oWnhs unIneumbered real estate in said county to the value of two 
thousand dollars: and the said Elijah Karr that le is werth ten 
thousand dollars over and above lis debts and labilities and 
124 OWlis real estate in sited County te thi value of six thousand 
dollars. | 
JAMES C. RANE 
JACOK BB. STRICKLER 
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ANDERSON TYLER 
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12600°)6CUNtrep Staves or AMERICA, Be 
Ne the ri Lrstrict of Lilinois, } gris 
The United States of America to the judges of the cireuit court of 
the United States for the northern district of Illinois, Greeting : 
Because In the record and proceedings as also in the rendition of 
a judgment ina plea which is before you in said cireuit court, be- 
tween Sylvia J. Robinson, plaintitl, and The Town of Concord, 
defendant, in an action of assumpsit, a manifest error hath happened, 
to the vreat damage of the said The Town. of C‘oneord, as by its 
complaint appears, and it a being fit that the error, if any there has 
been, should be daly corrected, and full and speedy justice 
the parties aforesaid in this behalf, you are hereby commanded, 
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6. The court below erred in entering the judgment aforesaid in 
manner aforesaid, because of the errors mentioned in the foregoing 
assignments of error, and, further, because it appears from the evi- 
dence that said ‘Town of Concord had no authority to. issue the 
bonds aforesaid, or any of them, and that said bonds were of no 
legal force or effect Whatever, and because there is a variance between 
the writ of summons and the declaration in said cause. 

7. The said judgment Is contrary to the law in the case. 

8. The said judgment is contrary to the law and the evidence in 
the case. : 

Wherefore and for divers other errors apparent upon the face of 
record and proceedings aforesaid said plaintiff in error prays that 
sad judgement may be reversed, XC. 

L.. H. BISBEE, 
JOHN PL ATIRENS, 


Attorneys for Plaintit in Error. 


Kudorsed on cover: N. [linois C.C.ULS. No. 161.) The Town 
of Concord, plaintiff in error, vs. Sylvia J. Robinson. Filed 12th 
October, 1SS3. 
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“and dollars, lawful money of the United States of America, 


“which sum of money the said township of Concord promises 
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tO pay to the bearer at the Mechanics’ National Bank, 
” Chicago, on the first day of June, in the year one thousand 


‘eight hundred and eluhtyv-one, with interest thereon at the 


“rate of ten per cent. per annum, which interest shall be pay- 
“able yearly on the first day of June in each year at the 
* Mechanics’ National Bank, of the city of Chicago, upon pre- 
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[low this assent of the municipality can be conferred in- 


volves the construction of the laws creating such municipali- 


LIES. whether vene al Or special. by these laws boards of 


supervisors, of county commissioners, of trustees, have been 
sey ] n ; t} ae ie . ] } t* . ; ] . > ] 3 : ¢ | " ° ] ! 
created and their olfictal Gulies Pe puidled, »V LNECSe AWS, AISO, 
. . : } - . 4 | 
certain miunisterial offices have been created. such as town 
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supervisors, town clerks, and the duties and powers of the 


incumbent determined. ‘These laws have also been construed 


by the Supreme court of Illinois. 


That court holds that hoards of supervisors, boards of trus- 
tees, and common councils are repre sentative boards, and that 
the authority to IM pose taxes or create an indebtedness upon al 
iv such board may be conferred 
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“as may be necessary to pay accruing interest and to pay the 
i principal sum. It is contended that this section of the ac 
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IN THE 


SUPREME COURT 


Ol THE UNITED STATES, 


OCTOBER TERM. A. D. 1886. 


cee net 


No. 161. 


THE TOWN OF CONCORD, 
Plaintiff in Error. 
ra. 


SYLVIA J. ROBINSON, 
Lietendant in error, 


a 


Error to the Cirewt Court of the United States— The Northern Diia- 
frict of Lilimois. 


GhORGE A. SANDERS, 
Attorney for Detendant om Error. 


etal 


SPRINGPIPLI: tbl 
H.W. Rogen, Stare Parte any Dispen 
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IN THE 


SUPREME COURT 


OCTOBER IERM. A. 


No. 161. 


THE TOWN OF CONCORD, 
Plamtin 


ia 
al 


SYLVIA J. ROBINSON, 


li cndant 
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Iroquois Co., Ill., to aid in the construction of the Chicago, Dan* 
ville & Vincennes Railroad, payable to bearer at the Mechanics’ 
National Bank, Chieago,—bonds for 31,000 each, dated Oct. 1, 
1871, and due June 1, 1881, with interest at 10 per cent., payable 
annually June 1. The bonds declared upon were numbered 15, 
l6 and17. At the June Term, A. 1D. 1883, the case was tried by 
the court,—a jury being waived by agreement of parties, and 
judgment rendered for the defendant in error herein for $6,350 
and costs of suit (Record p. 41). At the request of the counsel 
for the plaintiff in error herein, the court made a special finding, 


a copy of Which is here oiven, (Reeord }). 10.) 


COPY OF SPECIAL FINDING, 


“Kirst, —That the statements set forth inthe ugreement of 
facts tiled in this case are facts in the case. 


* Secon i, That thre several acts of the Leoislature of L}limors, 
offered in evidence, Were enacted in a constitutional manner, at 
the several times, as shown by the evidence. That the act of 
March 7, 186), was suttcient authority for the issue of the bonds, 


oo Oar : ; ° os , ,* ; — 
irre Spe L\¢ aD Tlie CUPrATIVE if ™ «€)] Peyth. 


* Third, Phat the thre papers Offered in evidenes by the 
plaintiff. purporting to be the bonds of the defendant, the town of 
Concord, and the twenty-one papers purporting to be interest 
COUPOTS, Were executed by G. R. Dunnn vy. the then supe rvisor, 
and Ik. D. Boone, then clerk of said town of Coneord, and that 
their signatures thereto are genume. That the plaintiff became 
the owner of said bonds May % 1873, paving therefor 33,000, 
from (seorge C. Niarey, who was the agent for the sale of said 
bonds, in open market, in good faith, before maturity, and without 
notice of anv defense to same. 

* Fourth.That the Chicago, Danville & Vincennes Railroad 
does not touch either the townships of Coneord or Sheldon: that 
the nearest point of said railroad to said Concord township is four 
miles West of the northwest corner in the township of Middleport, 
and the nearest point to Sheldon township is about the same dis- 
tance West: thut said road is about eight and one-half miles 


() ‘ 
awav from the \ e of lroquois. formerly ealled the village of 
Concord, and about three quarters of a mile further from the vil 

Sheldon: that said railroad company never built anv track 
tha lithe townships mentioned: that said railroad com- 


runany tram thi fh the townships of Concord 


or Sheldon; that there never was any vote taken in the township 
of Concord, on the subject of issuing bonds, except as shown by 
the records set forth in the agreement of facts in evidence in this 
case; that there was no vote taken to issue bonds to pay the do- 
nation to the Chieago, Danville & Vineennes Railroad Company 
made by said township of Concord. 


“That before said bonds were registered in the office of the Audi- 
tor of Illinois, the supervisors of said town filed in said Auditor's 
office an affidavit alleging that all the conditions precedent to the 
revister:nyg of sald bonds had been duly COL pile d with, ineluding 
the building of the railroad: that said bonds were entitled to reg- 
istry: from which the Court finds that the town is estopped from 
alleging that the road was not built. 


“Futth.—TVhat the total assessed value of the real and personal 
property, in said town of Coneord, for the vearof TS6%, was S175,- 
SOT. and for the year of Is71, S1560,014. 


“Sith. -That the bonds, Nos. 15, 16 and 17, mentioned im said 
agreement of facts, Were “v ure i part of a se ries ¢ f 2) bv nis, 
numbered from 1] to 25, melusive, each for the sum of S1.000 
and that the other bonds of the same series were issued and de 
livered to the Chicago, Danville & Vincennes Ratload Company, 
on or about the {th day of October, Isa]. at the same time, and 


pursuant to the same proceedings, us were said bonds Nos, 15, 
lt and Iy. 


‘Serenth._ That a bill of complaint and answer were tiled. and 
acdecree entered, inthe Cireuit ¢ irtof lroguom county, as shown 
by the bill of except ne ftiied hereit 

‘Eighth. -That the plaintitf was and is a holder of these bond 
and twenty-one coupons, offered in evidence herem, im good faith 
for value paid therefor, before maturity thereof. Wherefore, the 
Court found the issues forthe plaintit?, and assessed her damages 
agninst the defendant at sixtv-three bundred and fifty dollars, 


and entered judgment forthat amount and costs of sui 


lo which finding of the rt aid defendant, bv ite coum. 
el, then and there duly excepts 
Whereupon said Court render f upon said ling 
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exceptions, and prays that the same may be signed and sealed by 
the Judge of the Court, before whom said cause was heard, in 
pursuance of law, which is done accordingly. 


SEAL. H.W. bropeerr, Judge. 
“Endorsed: Filed August 1, 1883, 
“Wa. H. Brapiey, Clerk.” 


(Record —P. +41.) 


On the 20th day of November, 1869, an election was held under 
the following call: 


‘* The undersigned town officers, anid twelve freeholders of the 
town of Concord, in the county of Lroquois, and State of Illinois, 
do state, that a special town meeting is necessary to the interests 
of said town for the purpose of votinga tax to be ievied on the tax- 
able property of said town, to the aggregate amount of 325,000, 
to be assessed and collected in two annual installments, to be 
donated to the COMmpany making the Vinee lilies, Danville, N 
Chicago Railroad, provided said company build or make said 
road through the village of Concord, in said town of Concord, and 
the town of Sheldon, in Sheldon township. We would therefore 
request that immediate notice be given thereof, and that such 
meeting be held on the 20th day of November, A. D. 186%. 

“Witness our hands this ’th day of November, A. D. 1860, 


“Jesse R. Kastrrurse., Superrisor. 


“kK pwarp 1). Boonr, Down Clerk. 


hadward 1), bo me, and wis Whitman. Justice of the Peace. end 


twelve freeholders also Sycrly this eal. 


The election was duly held, and a’majority of the voters voted 


for the proposition thus submitted. 


To pay this donation on the Ist day of October, A. 1). IS71, 
the town of Concord issued and delivered its 25 bonds of S1.000 
each. ‘Lule iN} te It Veurs t} Tt) d its ‘ Witt ryt. ie =f at 1) ye r i*s The }h r 


Anum, through its then & ipervisor, Gr, i. Dum ing. and its 


In reference to the execution and delive Iv of these bonds. the 


flown records stile 
Srate or TLniwors, 


Ihe ited ( uy pe ee 


* Be it remembered, that on the Oth ity of October, A. D. 
Isv1, the Supervisor and Town Clerk of the town of Con- 
cord, In sand county, wo pursuance of law, proceeded to exe- 
cute township bonds, numbered from one to twenty-five, con 
secutively, for one thousand dollars (principal) each, witl 
interest coupons, ten attached to each bond, of one hundred dol 
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And I, as supervisor of said town, do hereby certity that all the pre- 
liminary conditions in the Act in force April 16, 1869, required to 
he done to authorize the registration of these bonds, and to entitle 
them to the benetit of said act last referred to, have been complied 
with to the best of my knowledge and belief, 


“GeorceE R. Dunne, 
“Supervisor of Town of ( ‘oneord, 


“Subsertbed and sworn to by the said George KR. Dunning, be- 
fore me, this 10th day of October, A. D. 1871. 


“>> WwW. Aven. J.P. 


COPY OF CALL FOR AN ELECTION TO VOTE FOR SZO.000 aAppRropnria- 
TION TO THE KANKAKEE «& INDIANA R. BR. CO. 


To Fite Ti rie kerk of Chie Dorn ot ¢ Chere, in flies C ountiuof}l Lrodauotsy 
‘ + 


2 ps 
and Nihal ail ‘fidviciin 


The undersigned eitizens, freeholders, legal voters and = tax- 
pavers | sid town, recite sf vou to call iti ele trio according to 
law, for the Purpose ii] permitting thi le orth] Voters of said town to 
vote for or avamst subsernbing twenty thousand dollars to the 
capital stock of the hankakee & Indiana Railroad Companys 
siaich tWwe nty thousana dollars to beim leu of the twenty-five thou- 
sana dollars voted to the Chicago, Danvill Alia Vinecennme 5 roe 
road PDP and also to vote for rescindimg the vote of the 
th of November, A. D. 1S60, of twe ntv-tive thousand dollars to 
the Chicayvo, Danville & Vincennes Railroad Company, on the 
conditions thatthe railroad of said Kankakee & Indiana Raal- 


| 


road Company shall pass through the village of Coneord, within 


eighty rods of the Concord bridge, and a good and sufficient depot 
be built in the village of Coneord, and also a good side track in 
the same; the road to be completed in one vear from this date, 
and cars running on the same; the company to take township 
bonds running tem years, at ten per cent. interest per annum, at 
pir Value. in fullof said twenty thousand dollars, said bonds to 
commence bearing interest from the date of the ce mpleti mn oof 
said roud and the running of the cars thereon; said company 


faring to comply with the above conditions the promises above 


Tr - 3 
Sfufecl are mull and old, 


On the 2Oru pay or Jusre, ISTO, the Chieuvo, Danville & Vin- 


cennes Railroad Company accepted the 825,000 donation, voted 


at the election Noy. 20, 1869, in the following notice ) 
a Te the Supe revisor ane Town ('/, yr} sil thig To rn if f J ‘ red. iti thes ) 
County ofr Lroquows, and Sfiate of Jilin TP. 
“Wuereas, Sarl town of Coneord did, on the 2th day of Ne- ) 
vember, A. 1). Psi, vote to donate thie stim of twenty-five threo | 
sand dollars, to aid the Chicago, Danville & Vineennes Ratlroad 
( ompany to construct their railroad now, therefore, Vevll mre 
hereby notified that they will construct their railroad through of | 
Into said town of Concord, 1D) PPPs ilies of the terms and cond ' 


Piols voted Dy sitnd town, anid Wall der md and elaim the amount 
of HOMEY So voted hy “ii | Tow. 
“Dated this 20th dav of Jume. IS70 


’ 

If peirpitte ' ’ i afi} ; ‘ ‘ a 7 ‘ . 
Sainte te i til > : Pie ye ? cal Dew Ohne 
Tow! ' 7 . ? i ve . 

ny other vote to that road. (/ t : 

’ 
The defendant in error pu the bonds and iy) 
‘ wey P ‘ 

eomtroverss Vian ‘jy Psy 35 le a \ } ; m , fH } ' So, yr ‘} 


Marcey, in Bo- 
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BRIEF. 


There was power to issue the bonds in controversy under the 
act of the Legislature of March 7, 1867, (Vol. I. Private Laws of 
Ill. of 1867, p. #42, cited im appendix), and the Cireuit Court so 
held, irrespective of the curative acts of 156%. 


(See Sper wil nnadinds. Record p, fi), 


The act of Mareh 7, 1867, and that of March 24. IS60, and: 
February 26, 1860, granting ample power to issue the bonds, 
were in full force and effect when the vote under which they were 
issued. November 20th. 1869. was taken, and when the bonds 


were executed, October 1, IS71, and when they were delivered, 


October 9, IST1. Record pp. lO and LS. 


The (yile stion is Ohe oO! prawe ce lf there Wis «ny powe r to isstie 
the bonds and coupons, even though coupled with conditions pre- 
cedent, shown to have been compled with by the town officials, 
whose duty it was to determine this fact, the bomds must be 
held valid inthe lands of a ff purchaser and owner for 
value, betore maturity, ah l without 1 Ceol aANV claimed Wil 


Of poWer or irreguiarity in their issue, 


The Supervisor and Town Clerk executing the bond i 


prOls, 


are found by the evi 


} 


Aner Vv. Aspinwall, 21 How. 53M, 
Town of Kast Lincoln vy. Diarenpe 
Coloma v. Eaves, 02 U.S. ASS. 

loun of Veniwe Vv. Murdoc., 92 U.S. SOA, 


fsraun / f hi 7? Y. i bitede rv, le Wall. a oo 


Lincole ¥. fron Co... 108 U.S. 422. 


le'picte 1 Phe iV electTeadl ollhe 


town of Concord for that PUP pine cried Their sienatiure 


and the town Is es 


10 


The bonds, as far as the power is concerned, may have been 


issued under either of the acts of March 7, 1869, of March 24, 


® 1869, or February 6, 1869, as all gave power, and were in exist- 

: ence when the vote was taken, the bonds executed and delivered. 

f The recital of the act of March 7, 1867, does not limit or bind the 

a purchaser or holder to that act alone for the power to issue the 
bonds. I[tis sufficient for a hona-fide holder that the power risted, 

: and both courts and purchasers may look beyond the recitals for 

: the power to issue the bonds. 

; Commissioners V. January, VA UL S. 204. 

Anderson Co. v. Beal, 118 U.S. 227. 

: burr v. Chariton, 2a MeCrary, HOS. 

f Town of Keithshurg v. Frick, 34 Iil., 4065. 

; The recital of the act granting power Is not a necessity on a 

: municipal bond. [t is valid as negotiable paper under the law 

: merchant Where any power existed for its issue, even when the 


= ? } | | 
SOuree of power j~ het (tise cas d (or = Pepime Bs cite d. 


a 


1] 


These bonds in this suit appearing regular on their face in 
every particular, we think the doctrine of equitabl estoppel 18 
applicable. 

Commissioners Vv. January. VA U.S. BOR. 


Marsh .% beulton ae 14) \\ all, is]. 


The town of Concord could not rescind the proposition made by 
the vote of November ZO, ISCO, which had been aceepted byw the 
railroad company June 20, Is70, by the vote of the town of 
June 30, 1870, 


Nes f +. The ’ } ‘ij ser? i‘ Wall 244. 


se 
ae 
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highest State Courts, when prior jurisdiction was obtained in 
interpreting the Constitution and laws of their several States, 
when no Federal question Was involved, and held, that ‘‘where, 
pursuant to the authority conferred by the levislative enactment, 
such donation Was voted by a county in Illinois before the adop- 
tion of the Constitution, the donation may thereafter be com- 


pleted by the issue of the requisite bonds.” 


rom that time to the present, through a long line of decisions 
by the State Supreme Court, and this Court, no distinction in 
law has been recognized between donation and subscription aid 
voted to ratlroads in Illinois. In Railroad Co. v. County of Otoe, 
lt} Wall, 667, it was held, ** that in the absence of constitutional 
provisions, making a distinction between municipal subscriptions 
to stock and Inunicipal appropriations of money, or credit, there 


was no Valid ground upon which, so far as legislative power Was 
concerned, to rest such a distinetion.” 

(dealt 7. Lhv SUPETEISOTS, Lt) Wall. Ha. 

Town of Oueenshury sy, Cutter, 16 Wall, 83. 


Ne / I ithalo ‘. Tire j 3 ae 10m | . >. “6. 


Ly VieW Of the above de iiotis, the bonds Im controversy .are 
- i . yrr?) , | on ? eey } : ’ ‘ ' ° 
ll i i? ft Fe i. rire ti] i+ titis! ie sittin? Isstleul ‘ ’ prin if (Peotii i }} 
but are to be treated im every respect as if they had been issued 
4 . . , .f | ¢ 
LO pay tor stech subseribed for, in the road to which the doiation 


was voted at 


— TTS TRI Lt acne 


Article of amendment of © 


, ° Zz, , 
| TTL (Vv. Comin 


County of Warren ve. Mar OF U.S. J04-108, 
Town « 

(hicado | 

flown ot I 

Towa ot Middleport 

Laws of Il, Sac, 


Laws of Ill, Ise, 


<< a WPL ied ARO Gel. 7 tie ES. 


i Re ee 


iy, 
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SETH. Fy e 


ES A EE A AR Re lg: 


eR SE eB 82 


14 


The case at bar is now released from all embarrassments of 
repugnance to the Constitution of 1870, and of prejudice on the 
svround of being called an appropriation, or donation, or tax, in 
the proposition submitted at the election of Noy. 20, 1869, instead 
of being called a subscription. 

On thi Sth of tober, 1571, the sll pe rvisor and town clerk of 
of the town of Coneord, “in pursuance of law, executed twenty- 
tive bonds for 81,000 each, with coupons attached for interest for 
S100 each;the bonds payable in ten years from June 1, S71. In 
favor of the Chicago, Danville & Vincennes Railroad Company, 
in consideration of saul co npany brea ig run their road through th, 


_* , ; , ’ . 
rallaae at Concord and Sheldon, ane dai (deeerrebeatiivog oath this rote rf 


( "oneord fouhd jini wv. ‘ ‘aat 4 @ ‘ | Mi (featy caf Vo 4 i hae - r 8 /). LS, 
’ 
j j j S44), (HH 7, } j ~ j Wide j j piel } fi 
’ 4 } . ; } s) 
stated. as the town records show. Record p 13), 
‘ I 
The record is here complete as to the vote and the rwsue of the 


V7 i The rairenkad ¢o) \ lf t ' ,ils lath t i hhoraty 
to aut! this action oft TOW! Con rd, these bond ritist 

be held i under t] itiitted [nets 
it is ‘ i. from t recituls and admitted faets. unde 
thieh ecusintive acts then in force the officials acted in 
t} . the bonds im question For on the nis 

‘ cif Nin i Ish, in rel} jt) 
, ; rive) : j ' ‘ paveals t \ 
‘ > | 


Lo 


the issue of bonds, it only provided for the voting of a donation of 


$25,000, to be raised by two tax levies. The act of February 26, 
ISO), cv terms provides for the esuing of bouds, and makes them 
payable in Chicago, to pay these appropriations or donations to 
the Chicago, Danville & Vincennes 

}). ‘). Inthe attilavit of George I 

to the State Auditor for registrat 


thev were issued under the ac 


ES ie SMS aa 


ee 


lb 

In County of Clay v. Soct ty for Savings, lOA U.S. 579, a case 
very analogous to the case at bar, in whieh there Was an issue of 
$100,000 subscription Londs and 820,000 donation bonds, to aid a 
railroad, with conditions precedent recited on the face of the bond, 
on an election held April 22d, 1868. This Court say 

“The recital of the bonds are that they were issued pursuant to 
the orders of the Board, successor of the County Court, as an- 
thorized by virtue of the jaws of the State of I[llmois, 1s equiva. 
lent to a declaration by the Board, upon the face of the bond, 
that the election had been held and had resulted so as to author- 
ize the lawful issue of the bonds. When the bonds are in the 


hands of a bona fide holder this recital is conclusive and binding 
upon the municipality. 


Dan j Colma oT c ares. a2 | e i. is}, 


Varen vo Township of Oswego, 92 U.S. 48 


A ease can searcely be found with more ample legislative 

i ¢ i 4 | ' . ” i | 
power for the issue of the bonds. We think it is ample im the aet 
of March 7, S07; bataif not there, it certainly exists in the acts 


ot bebruary b>. sini Maa on Za. Psi. Shere bores ure specially 


authorized to pay eouppropriations or donations, Counsel for 
plaintiff in error will doubtless claim that while the act of Mareh 


4, btn, 


li 


the adjustment of all questions toush) 


clothed with the power and charve l with the 


No appeal or revieW was provided for. 


Wiis 


the 


Proper to do si), 


That fact carnmes with it this presumption: 


retlex ana embodiment of 


t! 


iy the subject, 


biev Wet 


luty to decide them, 
Pheir issuing the bounds 
wir judement that it wus 


[timples a prior determination to that effect. 


Thi 


bonds recite 


that they were issued in conformity to law, andin pursuance of 


the election held on the 6th of April, DS6u. 


to the wrong statute, but false dem 
here does not hurt the qood, 
county, 
What they have done. 
holder, no question involving 
be raised,” 


the ae 


Avy 


“The bond recites 


eyectt 


eCounyy. 


roy 


shal! t 


‘t «of thy 


Mi, on 


ed 
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hen have, ‘ 


ne se 
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il ft 
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bie ("er 


thie 


ro sacerl ?} 
tnhitinns C! 

Tih 
sin” | 
T relers 


between Ti 


/i is (rie, Cheu retler 
pigliratlio Pieaii Pies ef. Lhe fad 
et ot the commissioners Was 
pity is co] itis1T Ve i\ ti ij] | bey 

’ , }} ‘ ried | / tFiad J 
Intirmitv of the securities « 
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' _ a A thie { ii? i\ 
i i Lostet, j ii TI i] ¢ ; 
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This ; ; tay) vf \» : mit) 
thi e nt bal | t 
vet of May 6, ISOT. we 
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Lexington Ve Butler, 14 Wall. 282. 
Wilmoth vy. Crawford, 16 Wendell, 343. 
| Alleghany City v. MeClurken, 14 Penn. State, 83. 


“A bona-jide purchaser of negotiable paper for value, before 
maturity, takes it freed from all infirmities in its origin, unless if , 
) is absolutely void for want of power in the maker to issue it. . 
| ('ountly of Sac Vv. Crome I]. NM) = s. ol. 
ee co i | | 
: lf a municipal corporation, m= dealmg with imdividuats, ‘ 
7 assumes that it possesses certam corporate powers, upon Which 
; the validity of its acts depends, and it turns out that it does not 
| possess the specific powers relied on, it is not thereby excused 
| from the performance of its obligations, iF THEY CAN BE PER- : 
| FORMED THROUGH THE AGENCY OF OTHE POWERS THAT IT DORS Pos 
SESS. 
Mahe Vv. Cuty * ee fife SN Tl. 3,8 
i Phe tow of Coneord | A«-* (os) power Trom 
thy siratipys 1) 4 y || } ' oe brie ‘ = 
| 
4) py ‘ ‘ 1 ¢1] ‘ . :, ‘ 
| $25.0H0 of bonds, sold them to mmnocent, a-lide purchasers for 
' 


hd Copmstdernt 


1) 


There seems, from the whole record, no want of power to issue 
these bonds in controversy, nor any serious defect in the recitals 
of the source of power, if that was necessary. The purchaser was 
bound to know that power €2 sted to issue the honda. oS Ip pose a hie 
had investigated. She would have found the reeittals of the eap 


tion of the act of March 7. IS67. on the bonds. and the termes and 


conditions and place of payvinent, as required by the aet of Feb 
7. 1860: That the vote might have been taken and eleetion ela 
under either of the aets of Mareh 7. S067 r Mareh 24. Tse 


thr 


result o ait eget = ¢ He rif ’ 1°) ait re rif Birr 


2) 


with, by the railroad company, in a case like this, where the 
owner and holder of the bonds is proved to be a bona fide purchas er 
for value, lefore maturity, and without notice. (Reecrd p. 40.) 
: Town of Coloma vy. Eaves, 02 U.S. 484. 
| Humboldt Township v. Tong, 92 U.S. 642. 


Pendleton County v. Amy, (13,) Wall. 305. 


The supervisor and town clerk, the legally constituted authori- 
ties for executing such town bonds, were the duly elected and 
acting officers at the time, and their signature on the evidence 
: were found genuine. (Special Finding; Record p. 40). The 
bonds recite that they were issued “under and by virtue of a law 
of the Strate of [linois.”’ Thi frown re eords show itdi ¢ r Tian bie ld 
“pursuant to legal notice,” and’a majority of the votes cast in 
favor of the proposition submitted. (Record p. 13). That the 
supervisor and town clerk ‘tin pursuance of law,” and in) aecord- 
ance with the vote of Concord township, cast 20th of Nov., A. D. 


Iso)”, executed and delivered the bonds im controversy. Record 


p. 1: 


Dh Slip rviseor, f r them registration by The State Ati Mer. 


SWears that ali the preliminary conditions have been complied 


with, to the 


which, according to the special tindin 
elude | 


40), 


2] 


the town, charged with that power, have certified 


ott red their bonds lor sitle, That a recedent 


- 
q"trii 


posed by the vote, even to thie I) bile ne of thie road. had 


bn eri 


complied With on thi part of Ubi railroad, and the town 
estopped from denving them validity. Ther 
sin bond litigation than thi 


therefore, thev make a 


payment, it may fairly be pre: 


chaser of the b mis, that th 


the exercise of the power hia 


aad 
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under the three acts of the Legislature, and that there was a fair, 


legal election, and a majority of votes cast for the creation of the 


debt. That the bonds are payable to bearer, and have all the 


incidents and qualities of a promisory note, independent of any 
and all recitals. 

Dillon on Munie, Corp., Vol. L., 5A1. 

Aehley Sehool Dist. v.£Hall, 113 U.S. 139. 

Mercer v. Hackett, 1) Wall. 331. 

Thomson v. Lee County. 3 Wall. 331. 


C'ommissioners 7. (lari. ‘y] | ». 27s. 


p> | 


And that the Indiana & Kankakee Railroad was necer built, and 
the conditions in the call for the election were hever | omplid d 


with, and no bonds ever issued to that road. (Record p. 15.) The 


only question here is, could the town of Concord, by the 


+ == ? ' 
oft surye el Is,0). yi wd : j hai . j Ppeg ( sO 4 
seription and ifs iL wrioof a contrac’ donating 
. i 
Si) TSO. att 


20, ISiO, a 


were delivered. The committee appointed by the. Board of Su- 
pervisors to protect the interest of the county, under whose direc 
tion the bonds were ordered to be issued, Were satisticd that all the 
conditions precedent to their delivery had been comphed with, and 
they so decided. The county uccepted the position cof stock- 


| 


foc! biokele ¢ ane 


hola ie received eertilicates lor stock, voted ais a St 
proces le df to le VV al tur to pay interest falling due on the bonds, 
Were this all the case, the validity of the bonds, and of thei aec- 
companving coupons in the hands of a bona-fide holder, for value, 


would he bevond doubt.” 


ln all essential particulars, the above 
far as the validity of the contract, 
of Nov. 20. 1869. and the ace plance ol 


company, is concerned. The act of the town in making 


} i 4 | 
byron thir vot SiTnipis, Dut aller The 


Loft June 30, 1870, Th 
authoriz 


- 26.8 eo # 
ida dete 


applicable 1s the same to both eas 


‘ 


bar, there is not only no subsequen 


ur Purpose of the railroad company, 


f 


» 7 iO eotell i] ; 
Such aiferalion tie The « errer ¢ 
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endorsed by the At 
porting that there was 
bracl been te 
been complied Wi 


mVvoke: 


town 
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$3,000, in open market, in good faith, before matunty, and with- 4 
out notice of any defense to same, May 1, 1873, more than four ( 


years before the Lill was filed in the State Cireuit Gourt. It is 
thus seen that she was, at the time of her purchase, a citizen of 
another State, and was not party to the proceedings in the State 


Court. A party cannot be brought into a State Court as an un- 


* 
henown Lhondholde Lf that 13 il citizen of another State, and be bound 
by any proceedings in such case. This question 1s well settled by 
* 
. this court, in /’ennoyer rs, Ven, oF L. S. 738. 
Rowle cf Merrill is. Tow rT ot Pana, 17 | ; ~ PQ. 
4 
And cases eited. i 
[nn thi Spe wal fi nding, Record }. 1, wtih) the eourt found the t 


total assessed value of the real and personal property im = said 


town of Concord, for the vear of TSt9, was sila 8%). and for the 


4p” 
2 


shall require that all the property within the limits of municipal 
corporations, belonging to individuals, shall be taxed forthe pay- 
ment of debts contracted under authority of law.” 


This section of the Constitution (and this is all there is on the 


subject) does not limit the rate or amount that may be levied and 


coll cted to pay cle hts thins cOohtracts dl. | hie -« corporations rmhay 


levy and collee® for corporate purposes, all that th 
" ' 
Legislature may allow, 
bate A, aid to rai 


Sy reme Co 


OS 


taxes necessary to pay interest and principal of this debt; nor 
are they in this, or any other respect, repugnant to the Constitu- 
tion of 1848. (Spec al tinding, Second, Record }). 1). It may he 
elaimed, however, that this is a debt under the Constitution of 1570, 
in force July 2, LS70, beeause the bonds were dated Oct. 1, and 
delivered Oct. 9; 1871. The holder of the bonds is entitled to have 
her bonds paid in accordance with the laws as they were at the 
time the debt was contracted. If the debt was contracted by the 
Vote, and the bonds only the evidence of the debt, then the cen- 


stitution of 1845, and acts under it and their provisions. must 
eontrol, Buataf the bond is the debt, and the obligation goes no 
farther back than the date of the bond, then the const: 


IS70. and its terms, would contro! the levies 
taxes, 

the constitution of IS70, is as follows, 
to-wit: 


“No county, city, , or other municipal 


(’ rp ATION. } i} ; aly + ¢ » There hie rracdee dite i iti any maAaniier. 
for any purp ds . 


uverevate§ ¢ 
ibivie property li. 
issessment for State and County ta 


,? ~ 
+ 


ring of such indebtedness. Anv eo Inty, city, 
other municipal corporation, meurring anv ind 
esaid, shall, before, or at the time of doing 
: annual tax sutticie 

due; and, also, to pay 
tf twenty Ve 

the same. hiss sec shall ne 
COURS, Cl 
ation, f1 
the people whict 


_ 


»* 


, . 
‘Ni- i rh 


This town 
either Constitution, that of IS4s. 


authority not im eontht 


and collect taxes sufficient to pay the interest and principal of the 


bonds of the issue of Ovt. 1, ISe1, of Which these in suit are a part, 


( nder the Constitution of ISts, there was no limit to the power 
to levy and collect taves to pay interest and principal on bonds 
issued under authority of law, and under that of ISTO this issue 


of bonds Is ESPECIALLY EXCEPTED FROM ANY OF ITS PROHIBITIONS On 


LIMITATIONS OF THE TAXING POWER TO PAY “bond wl 

endeee h any vote of the ye pl A here of | ries 
thi df piling or thi ( iafiful Is,t) my ope piu 
law pros / ed Chie Votlor, ‘Lhe vote on these bothds wis Novem be 
20, 1869, and prior to the adoption of the coustitutional amend 


ment of prohibition, Judy 2, 1S.0. and the Constitution itself, 


Isc. 


7M) 


In Von Hoffman vy. Cityof Quincy, 4 Wall. 555, this Court say: 


“Tt is equally clear, that where a State has authorized a munici- 
pal corporation to contract and exercise the power of local taration 
to the erteut neces ssary fo meet ite enqade ments, the power thus qe Mt 
ean not he withdrawn until the contract is satisfied, The State and 
corporation in such cases is equally bound. The power given be- 
comes a trust Which donor can not annul, and which the donee 1s 
bound to execute; and neither the State nor the corporation can 
any more impair the obligation of the contract in this way than 
in any other.” 

Peopl v. Bell, 10 California, 570. 


Dominie v. Saure. 3 Sanford, 555. 


l nder any possible View that mas be taken of thus case, there 


a 
seems to be no constitutional or statutory objection that can be 


; 
urved nacgalnst 


+). 
+? 


“Sec. 3.0 And he it further enacted: That all the taxes hereto- 
fore voted in any and all of the townships, towns or cities along 
the line of the atoresaid road, ia aid of the construction of said 
road, ihe by rely eo 7 zed and declared valid. 


“SEC. 4. Lied he at ta her enacted That anv and all of said 
townships, towns or Citles, Within the county of lroquois, anid 
along sail line of road as aforesaid, lav Vote for or against such 
faxes, conditione | that th LOW) ol Wits Ka, Mis , | eounty, shill 
be made a port on said road, and in case a sufficient amount of 
such conditional taxes be voted im said lroquois county to build 
the additional length of road required to make said town of Wat- 
sekaa point in the same, then and im that case said road shall! 
be so located as to run through or wiljoinins fic tow of 


Watseka, 
ears % Tins act shall fake eect ani be oD} lorce from and 
atiter ifs passage, 
Approved March 7, ists. Laws of Illinois, i867, vol. 1, pp. 
S42 and S43. 


Act oF Feprrany 26. 
Found im Vol. 3. Private Laws of Illmnois of 1869. J). edede?, 


7 ’ . 
“Ay Act to lecalize certain aids heretofore voted and vranted 
to nid in the construction of the Chicago, Danville and Vimneennes 


radiroaad, 


ee) 
ete? 


to vv and collect a suflicrent per Gent. to meet and liquidate said 
tiuds, contributions, or appropriations, or said towns, cities, or 
townships may borrow ehies and issue bonds therefor for the 
purpose of paying said aids, which said bonds may be. sold in or 
Without this State, and at prices as said towns, towns: ps, 
or cities may deem for their best interests, and shall not bear 
a vreater rate of Interest than ten per centum per annum, 
aud may provide that the interest be pavable semi-annualiv, and 
may provide that the principal and interest be paid in the eity of 
Chicago, and said towns, townships, or cities shall have power to 
levy cenned collect tare Ss, iis other taxes are levied and collected, to 
provile for the payment of accruing interest, and for the pay- 


. Ps 


ment of the principal sum When it shall become due. 


‘Scec. 4. Beat further enacted, that rtain 
tion of the board of sapervisors of tli intvoof Troqguoims, passed 
by said board on the lth dav of September, DS08, and a eertam 


other order, or resolution of said board his mY DSthr tay 
of September. DStS. extending the mic « ereddit of said count t 
wssist the Chiesa, Danville and Vineennes Ratlroad Company m 
the construction of them rallroud mT | Tihe Sgeinne ire fie Te try 
levalized., ratitte band eontirmed, and said lers. or J if 
shall be aun full ftoree and effect thie Tells ane bcbitiony 
Said orders, OF Fesoiutiols, eXpressed 

Sec. 3. This aet shall be a publbe act. and bein force from and 
aiter ifs Pia-suce. 

“Approve | February 26, 18% 

Act of Mas >t. Leet 

Found in Vol. 8, Private Laws of sof 1869, p. 350 

“Aw Act to enainie towns, townshi hTheS® OF COUNTIES Along 
the line of the Cloeage, Dhar eand Vineennes Ragl i to can 
tribute toward the construction nd railroad 

Becriox 1. Be it cnacted by the People of the State of 1 
epresenled fie Cpenera J ea bhatt tl se Vern ‘tes 
thir ’ 4 >) 1? f ' 1<’ ane ‘ ' | \ li bivie lin iti 
at) peeks re fieredey fhorized tv aetion of the hoard 1 
,i aii. r hy | } | tape a r? ficies Ty 

ler townshi! roan bhi | ici 
credit of such county o yunties. mn ;<um or sums, and u 
such terms anid Th al hs is y Thay ‘ n prope t ' 

mai furnish ard to the C! : Dyrarwills md Viv renye ie 
(ompanv i 7h t aaid ra a: £9 that ' 
Hiesftion aa f Vhetlher s rt ' ties af ' apr? 
pristion, or loan the eredit of tv, as hereinbefore stated 


rs 
ad 
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ity court, as the case May be, at any 
reguiar Or special election walled for that purpose, twenty days 
previous notice for which shall have been given, designating the 
amount proposed to be so eontributed to said railroad, and a 
majority shall have voted for the sal: The posting of said 
notices. shall, im other respects bye regulated by the law now Im 


force concerning the posting of notices for the election of county 
officers. 


board of supervisors, OF cout 


“Sec, 2. The legal voters of any town. township or City along 
the line of said railroad, whether said railroad shall run into oF 
through said town, township OF city, or not, may, by a majority 
of the legal voters voting at any election held Tor the purpose. 
make apprepr tions, or donation, to nid in the oonstruction of 
said railroad ; and the proper authorities shall levy and collect 
tuxes, iM the manner that other Taxes are | vied a d collect ad, to 
promptly meet any obligations assumed uncer and by virtue ot 


this act. 


“Sec, 3, Whenever any township shal 
toward the eonstruction ot cai rallroud, “as provi Lin section 


: 


5 e . 
1 desire to eontrivut 


LWo of this act, the vol ria by taken wt an) regular or specit 
Tyee ihe. ani if at any special fowl mec i of ay by called 15 
now pr vided bys law lor > eh yee LiliL™ » rTLel ghyene Vel thos +; 
of any ' WT y city «| jessie tc t) : foward thie iy) 
strut >. i sil itl vil » s)) 1 elect ry ornets Lies bane L by hie 
el . no ‘\ ' \ tor adays 
. 1} } } ,) | } ? ' : ' ty , 
‘s 7 ' " 
‘ , ‘ . a ; 
ri] \ Ay t rp TOW 
: L tie ry. 1 tiowl 
3 ‘ ait 7 As 
uM » | | 1} 
ses | part the gmount 1 
! teal ! ‘ — ‘ aha ates 
44 . I =} | 1 il 1 +a) ‘ r wot go 
‘eh t , = % ’ a ty ’ 
r I i | (i}} ’ ; } +) 
: ri rrow Te to] tis ' 
7 ril , 6s . , . ‘ ree 
¢ ten per es tn 
, Th ; . . age oil 
te 2 » oe 4 
7 4 piaces 
dey 8 « thev mis ' 
‘ ‘ : ; sinew | ‘ | 
, tha wi 


“Sec. 5, In ali cases when any township, town or city shall have 
voted to contribute aid as hereinbefore provided toward the 
construction of said railroad, the amount or amounts so voted 
shall become due and payable as secon as said railroad shall be 
complet danto or opposite to any Ruch township, town or city 


' . 


(Sections 6 and 7 refer only to right of way, and are mat rial to 
no issues in this ease 


“Secs. Allaids, contributions orapproprintions heretofore voted 
or ord re dl 1 thie counties of 4 Oaork, \\ s Iva hikes Loe (ils ariel 
Vermilion, either of township, towns, cities or counties, are hereby 
ratified and contirmed, pons the terms and conditions by them. 
or ench of them, so voted or ordered i’) led, thut this section 
stiall not ap PLN tothe townships of Butler, Georgetown and bul 
vood, inthe county of Vermilion, nor to the appropriation mad 
OY The county of Vermilion by its | pved «et + Lpers =«?] 

Sec. % This shall be a pul pied Stimdl f ! from 
and after its possage. 


\pprove i \I4 ae Pel. law ae rhe) Be Ee. 
SOS add hot, 
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apply to any debt unless the subscription or donation creating 
such debt was first submitted to an election of the legal voters of 
said county, township, city or town, under the provisions of the 
laws of this State, and a majority of the legal voters living in said 
county, township, city or town Were in favor of such aid, subserip- 
tions, or donation, and any county, township, city or town, shail 
have the right, upon making any subscription or donation to any 
railroad company, to prescribe the conditions upon which such 
bonds, subseriptions, or donations, shall be made, and such bonds, 
subscriptions, or donations, shall not be valid and binding until 
stich eonditions precedent shall have heen complied with, and the 
presiding yu lyre of the county eourt, or the supervisor of the town- 
ship, or the chief executinue ofticer of the city or town that shall 
have issued bonds to any railway or railways, immediately upon 
the completion of the same near to, into, or through such county, 
township, city or town, as may have been agreed porn, and the 
running of the cars thereon, shall certify, under oath, that all the 
preliminary conditions inthis act required to be done to authorize 
the registration of such bonds, and to entitle them to the benefits 
of this act, have been complied with, and shall transmit the same 
to the State Auditor with a statement of the date, amount, 
number, maturity, and rate of interest of such bonds, and to what 
company, and under what law issued, and thereupon said bonds 
shall be subject to revistration by the State Auditor, as here- 
inbefore provided.” 


SEPARATE ARTICLE OF AMENDMENT, 
Submitted tor ratinecation by tue People, July 2. 170, 


“hn »county, city, town, township, or other municipality, shall 
ever become a subscriber to the e ipritai stock of any ruliroad or 
private corporation, or make donations to or loan its credit in aid 
of such corporation: Provided, however, that the adop ion of this 
article shall not be construed as affecting the right of any such 
municipality to make such subscription where the same bas been 
authorized under existing laws by a vote of the people of such 
municipalities prior to such adoption.” Constitution of Illinois, 
Isv). 


ACT FOR LIMITING THE TIME OF ISSUING BONDS IN AID OF RAILBOADS 
’ ‘ ’ —— 
Lalas Lilin is, Sis, p. Lit. 


‘* Be it enac'ed, ete, | iat an act entitled ‘An act to limit At ile ° 
termine the tine for Which counties, eities, toWnships, towns and 
precincts in this State shail be hable and holden to issue aid for 


the building of any railroad in pursuance of any vote taken in 
conformity to the laws of this State, approved March 17, 1874,’ 
be amended so as to read as follows: 


“That the liability of all counties, cities, townships, towns or 
precincts, Which have voted aid, or donations, or subseriptions 
to the capital stock of any railroad company in conformity to the 
laws of this State for the building ofany railroad to, into, through 
or near such county, city, township, town or precinct, to Issue 
such voted aid, shall cease and determine upon and after the Ist 
day of July, A. PD. S80, and no bonds shall be issued, or stock 
subscribed to any such railroad company after that date Lprords ste 


count of or upon the authority of such vot Provided, that this 
“wet sil ill hot apply 1th an Cis Wilere the ¢ . Press Conditions a 
the vote for suel “aid shall extend the time forthe bouoldn if 
such railroad bevond said date. 

Lud itis f rther procul (, bhat thi- Poshitelh rot appiv ter any 
Cisse Where any Hlrowd shall have be Po SEiaid beetore hl 
date be built, in aceordance with the « litions ol the vote for aid 


’ , 
to such railroad. 
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ADMITTED FACTS. 


UNITED STATES OF AMERICA, 


Northern District of [ilinots. 


no eee NE 


Ocroper Tera, A. D. 


SYLVIA J. ROPINSON 
is. 


TOWN OF CONCORD. 


Itis hereby stipulated by and between Sanders & Williams, 
attorneys for plaimtifl, and Bisbee & Ahrens, attorne ys for defend- 
ant, that the following copies of the record of the Town of Con- 
fuets as evidelice im 


eord, and statements following, are admitted fi 


this ease, 


That Sylvia J. Robinson, the plaimtitf, is a citizen of the State 


of Maine. 
t corporation organized and ex- 


That the Town of Coneord 1s 
isting under the township laws of the State of Illinois, and a 
he Northern District of Illinois, located in Lroquois 


Was such iongy prior to the commencement 
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“Usrrep States or AMERICA, 


** 


STatTeE OF [LLINots, 
“No. 15. CoNcORD. S10) 
(Vignette. ) 
*Townsmip RarLroap Bonp, 


“KNOW ALL MEN LY THESE PRESENTS, That the township of Con 
cord, in the county of Lroquois, and State of [ilimois, acknow!l- 
edges itself to owe and be indebted in the sum of One Thousand 
Dollars, lawful money of the United States of America, which 
sum of money the sia township of Coneord Promises te pees tw 
the bearer, at the Mechamies’ National Bank, Chicago, on the tirst 
day of June, in the year ohe thousand « lott huandre doand ¢ rorhity 
one, With interest thereon at the rate of ten per cent. per annum, 
whieh Ititerest shiall be pavable veurls onthe tirst a iV of June _ a 
each vear, at the Mechamies’ National Dank of the eity of Chicago, 
upon presentation and delive Iv Of the Warrants or e lipMoris sel 
‘ rally hereto apm ved, unitil thie puaNinhe nteot sar perivseipeal suite. 


“Tn ~ hond Iss issued Inder and bv \ ritie falaw of the State 


of [linois, to authorize erties, tows townships, Iwine within 
Certain limits, to appropriate mine’ med jevy na Ti too hid The 
construction + i the © hieng |) Ti' ‘ i! \ Piece Tillie se Titttl il 
und the faith of the said township of ¢ hereby pledged 
tor this pavinent of sired py ie tic terest aforesaid, 

“Tn witness whereof, the super leleskoof said township 
of Concord have subscribed 3 s teri, TY lirst «anv of Oetober, 


one thousand eielit bundred at 
“GG. R. Duxnsine 


7 


Supertviaor. (‘ier 


‘Revenue Stamp 


by 
“AUDITOR 


40) 


The following is a copy of coupon due June 1, 1881, from bond 
No. 15, and all the other coupons in the declaration described are 


fac similes of said coupons, save as to serial numbers of bonds 


from which they were cut, or detached, and the time when they 
mature : 
“CoNcOoRD ‘Tow NSHIP. 


* Paalroad Bond, 
“S100. INTEREST WARRANT. No. 15. 


“On the tirst dav of June, 1-81, the Town of Concord, Troquois 
county, State of Llinois, will pay the bearer one hundred dollars 
at the Mechanics National Bank of the citv of Chicago, being on 
years interest on bond numbered as above. 

|? 1}, “NING I. 1). Boon " 


a. ‘ ‘ 


rae. 


SUPERVISOR S CERTIFICATE. 


STATE OF ILLINOIS. 
County o-¢ Llnoovots. 
etal 


Sin: I hereby certifv that t 
entitled to registration in vour ler the provisions of thy 
act entitled “An act to tund and provide for paving the railroad 
debts of counties, townships, cities amd towns,” im force Apri! 
lth, b-60,—the bonds ben numbered from No. 1 to No. 25. in 
clusive, for 81,000 each, dated June Ist, i871, and pavable Jun 
Ist, ISS1.--Leiny, im all, twenty-five bonds, and amounting to 
$25,000, and bearing interest at the rate of ten per cent. per an 


ad 


to-=¢ ? | “are 


um, pavable annually on the Ist dav of June. TI 

issued by the township of Concord, in the county of lroquois. and 
State of Llinois, to the Chicago, Danville and Vineennes Raal- 
road Company, under and by authority of the provisions of an 


1 " * . , + ‘ x 
act entitle | \n ’ ° th ti | ‘ ' Tle . TOWDS Al i townships \ , 7 


Within certain limits to appropriate monevs and levv a tax to and 
the construction of the ¢ wo, Danville and Vineennes Railroad 
( trip inv. APprovs \I ire ath Tse. AM ov A Vote of thie people 
ol sald township, aban elect elLion the 20 lav of Novem 
[sett \) i Peery ! sald Town hhere by ertifv that 


se PaaS 


P=.” required to be done to authorize the registration of those 
bomds., and to entitle them to the benetit of said act last referred 
to, have been complied with, to the best of my hnowledge anid 
belief. 

(akorek R. DUeNsnina, 


Sipe '} Lou hi af Con (opel, 
Subseribed and sworn to by the said George Kt. Dunning, before 
me this 10th day of October, A. D. Ise. 
1). \W. \vens. J. PP. 


SPRINGFIELD, | ber bith, ISS] 
l Charles P. Swigert. Auditor of Pu! \ unts of the State 
of Ilimois, do hereby certify that the tor Peer atdied tabitie Qed 
strutment is a true, Th arial rye a LA Pitsesate {; ‘ 
|? Pdiyy it} is--> ? ry is) av? f ! ? }'j - ¢ 
i Peiutiond to re Treoaticnnn OT bee j \ ‘ brite ‘| 
q tye }) ! trict \ f I . 4 i my | pW ¢e) ‘ 
lt) | i i r { Tlie ! 
hry lil ii ! ? 
sbAT i] Lthe i i 
iii’ biel ' | | 
, , 
: . 
4 a) 7 
i | Zz 
t , > ,* 
i ‘ ' | ,] } ’ ’ 
. i } 
t. i | ’ mit «sl Twenty 
i ‘ | i 
| 5 ? 
’ i s7 
i 
- ’ , . 
‘ ~ ‘ , ' 
4 , , ,° 
i ‘ ‘ ’ 
\ 1) ~ ; 
\\ j , ‘ j . : 
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COPY OF MINUTES OF SPECIAL TOWN MEETING, 


“Minutes of a special town meeting, held (pursuant to legal 
notice posted ten days previous to said meeting in five of the most 
publie plaees in the town of Concord, as required by law,) in the 
school house in the village of Concord, on the twentieth day of 
November, A. D. 1869, for the purpose of voting for or against 
levying a tax on the taxable property of said town of Concord, 
amounting in the aggregate in two years to the sum of twenty-five 
thousand dollars, to be donated to the Vincennes, Danville and 
Chicago Railroad Company, provided said company run said rail- 
road through the villages of Concord and Sheldon, and to take 
such measures In pursuance ot law as may be considered neces- 
sary to carry the objects into effect. 


“Which meeting was called to order at the hour of 0 o'cloek, 
A. M., by Edward D. Boone, Town Clerk, and on motion of Will- 
liam Felton, Jesse R. Eastburn was chosen moderator to preside 
ut sill meeting, who heme duly sworn according to law, entered 
upon the discharge of the duties of his ottiee. After the orguniza- 
tion of the meeting and proclamation made according to law, the 
polls were opened and the electors proceeded to vote as is the law 
and custon at town meetings until the close of the polls, and after 
canvassing the votes we found the result to be. tor the tax bad ¢6 
votes, against the tax lad 73 votes. 

“NM: etiny adjourned sddie di 


‘Jesse R. Eastaven, Woderator, 
“Epwarp ID. Boone, Jown Clerk.” 


NOTICE OF ACCEPTANCE OF THE DONATION BY THE RAUROAD COMPANY, 
‘To ain. NPpwe rvs ) Phi ; T j f lpn ail Oli, ie j y «ol f ay. ord, mn thie 
County of Lroquois, and Stats t [lino 


“Whereas. <add town of © ones ral hil. on thie Mith day of Novem- 


ber, A. DD. TS60, vote to donate the stim of twenty-five thousand. 
‘ ej } . : ’ - 
miars toaid the Chieago. Danville and Vineennes Rajlroad Com- 
mManV fo construct the road. Now, therefore, vou are hereby 
. = | THY. V4 ccepy mci =ofte dick 
’ 1? { \ ! t } Tj i‘? ] ‘) T Iie ! 
’ ’ , } | Pitte That thes si rile 
‘ } ii] ' ? \ ! { | ] | . 
, hils , | i? ’ | 
* ’ | = $4 | % 
i | is, 
’ i 
= ‘ ™ + i\ ' 
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COPY OF TOWN RECORD —OF EXECUTION AND DEL VERY OF BONI>s, 


STaTE or I[LLINots, j 
Treat om Cor ee. % 


‘Be it remembered that on the 9th dav of October, A. D. 1471, 
the supervisor and town clerk of the town of Coneord. im said 
county, im PuUrs ance oft law, prac eded to execute township bones, 
TLL rec from one to twenty-five consecutive Iv. for one thou- 
sand dollars (principal) each with interest coupons, ten attached 
to each bond, of one hundred dollars each, pavable vearly at ten 
per cent. on the principal, for ten. Vvears, from the tirst day of 
June, A. PD. IST], 1m favor of the Chicago, Danville and Vineeunes 


* * 


Railroad Company, mm consideration of sated company hacvlad Tun 
their road throuale the vallivege goof Con ri and NSheled. Ted fauna 
ae rele f ‘a this role af ¢ oncord fess i ont «ina The POifie af Sig ail 
November, A. D. 1900, donatine tecnty-fice thousand dollars in afd 
or se A Comp tidigoctll the « miditions at ‘ ‘ 

Said bonds delivered by me to George Ro Danning, Supervisor 


Feowanp |). i} (iN) / j € ive 


COP) OF lL... Fok ELECTION To ~ tbat 7 iD 10 
KANKAKE!) \ I ANA 
‘ I Pirg / ; i f i, ri, ¢ aay iy ay ; / , 4 / Ty fos oot lrie 


Phe undersigned s. freed ters and ta 
pavers of said town, re piles! 1 7 ! redit th 
law for thie peiii yp ' f yy ! 1 ‘ ' . Peoo“ety 
to te for or against sul ribing twe t pric linge foo thie 
eapt tock of the Nankal ind | id Compa 
Sialdl twenty Tl siti lollurs | | | ' ‘ 
PHOusane a | ifs Teal Too PY f |) ‘ i Vinee rene 
Railroad ¢ Pan re , 
Tie 7 ntie ti i\ gy ei 29 _ 1 ‘\ 
thie I y ae the ¢ I; il 
A ov] ni ities t riel 
ly fieedins }? f ry i ; 

. . we i i 
- ’ ' ’ ’ 9 
‘ wien 
+ , ') , ’ 
’ ° ‘ 
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bonds to commence bearing interest from the date of the comple. 
tion of said road and the running of the cars thereon; said com- 
pany failing to comply with the above eonditions, the promises 
above stated are to be null and void. 

Dated May 50, IS70. 

(Signed, “Wa. Fevrox, Supervisor, 

“Epwarp D. Boone, Town Clerk. 
‘ana twelve freeholders.” 


NOTICE OF AN ELECTION, 


“An election will be held at the school house im the village of 
Coneord, on Thursday, the 30th day of June, A. D. 18.0, to vote 
for or against subscribing 820,000 to the Kankakee and Indiana 
Railroad Company, and rescinding the vote donating 825,000 to 
the Chicago, Danville and Vincennes Railroad Company, east at 

. an election held on the 20th day of November, 1800, on condition 
that said Kankakee and Indiana Railroad company run. their 
said railroad from lafayette, Indiana, to Whankakee- itv, [linots, 
through the town of Concord, im the township of Concord. Tro 
quols eounty, and State of Lilinois, within e: Tv rods of thie 
bridge across thi lroquoi- river at said town of Coneord, and 
build a side track and a good and sutticrent depot in said town 
within one vear from the date of this election, to-wit ¢ the 30th 
day ot June, Ist). ania to have thy Cars ruhnbilng the Whole rote 
in the sume time, and the said SZO 000 all to be pric In township 
bonds, bearing ten per cent. interest per annum, in favor of said 
company, 12 full of sani subscription, im ten Vears from the date 
of the completionof sal fratlvoad and running of the ears thereon. 

“Dated this 30ch day of May, Is70., 


} } ’ A _ 
mv of minutes of special election held June Sth. IS70 


“STATE OF ILLINOIS. 
[ROgUOIS COUNTY, 4 
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OCTOBER PERM, A.D 


ISSh 


No. 161. 


THE TOWN OF CONCORD 


SYLVIA J. ROBINSON 


By GEORGE A. 


j i? 
 _ «+ 
sPibl 
' ' ‘FR. 2 BIN ‘ ‘ 


ADDITIONAL BRIEF 
) \ sa , 
 f . ¥wF ovr. © C Very gp preaes ‘ ( Vy qs . a3 aes ’ —_ 2 f a i | 
INITED STATES SIJPREME IR 
Fra; Se ere ‘ oe eh Bes 8 eae EO eee WU IVI 
“ray , rg? . i ae 
OCTOBER TERM, A. DD. TS86 
No. 161. 
THE TOWN OF CONCORD 
SILVIA J. ROBINSON 
By G@KORGE A. SANDEES 
} ” J dete feaanl sin borne 
| desire to tile an additional bmef in this case. as counse 7 
plaintiff has argued some points which | did not consider of suf 
| clent Importance to argue at length mm omy torst temef tiled 
| Pie eounsel for plaimtill th errol imttiixs a tota Ariance te 
| TWee! thie bonds offered ith * depres marie TI }ee™ rite ! Th Tle 
lecluration in the suit in the cireuit court He claims that t 
broriets iffere ! 1 evidence Were imate ! I vvves j sel. srncd thy bonds 
leclured upon as of the let da i O)botaher A. Td. 187) 


The case he cites in support of his claim,—/"nited States v. La 


Baron. 


Wall. 642, is against him. This court say, in that case: 


wee 


t 
“When a contract is alleged by the pleadings to have been 
made on a certain aay it is no variance to offer in evidence a 
written contract which took effect on a different day. 
Counsel raised the same question in the court) below, and on 


the evidence offered the Circuit Court found no such variance to 


exist (Record p. 32 and p. 40). 


The bonds sued on were dated June 7, 7871, and due June 7, 
ISS], as registered by the Auditor of State (Record p. 11). Bond 
No. 15, a copy of which is given, (Record p. LO, as an) admitted 
tact) wives date as October 1, 1S71, and due June 1, SSI]. The 
declaration m the special count | Record p. 3) states, “bearing the 
signatures ol (7, it. Dunning, Supervisor, anid A 1). boone. clerk 
of said townslhup, as of the Ist day of October, IST1, and each of 
said bonds of same form, tenor and effect, ete., and has alse th 


‘ Peli redacati f’areie ix. 


In every other respect Lhe special eount om the declaration 
agrees in every partienlar with the bonds and coupons offered in 


e\ vile nce. 


i nder the practice im this State, itis sathcient if the instru- 
ment offered in evidence is sufficiently described in the deelara- 
tion to meet and support the main averments. Here the parties to 
the suit, the amounts involved, when and where pavable, rate 
of interest, object for which issued. jaws under which issued. 
railroad to which issued, names of supervisor and clerk issuing 
the bonds, are fully set up in the specml count, so that there 
could be ne possible difficulty im idenutifving the bonds and 


coupons offered in evidenee with those nanred im the declaration. 


The State Supreme Court RAV, i fl. Streeter V. Streeter 1th: 


‘* But under the ComMiniahi cou its. if thre de ‘ laration contains them. 
a PrOMUBSOTY note al ie A Aate val / hy mntrodu fa ttt CPi li hice pram 
prea of its erecition, ag at common law. 


LERDICT CURES DPERFECTS IN) PLEADINGS. 
In Lincoln v. ron C'o,. 108 | -_ 115, this court BAY: 


“Tt is a rule of the common law, that where there is a defect 
Or OmUssion In a pleading, Whether in substance or form, which 
would have been fatal on demurrer, vet, if the issue joined be 
such ats necessary required on the trial pera fof the facts so de- 
fect:vely stated or omitted, and without which itis not te be pre 
sumed that the judge would have directed the jury to cive the 
verdict. such defeet or omission is cured, 


1 Wm. Sand. 22s, 


lyvenouf there. Was any Variance that wo lt biavVe anv force o7 
etlect. under anv circumstances inthe ens). between the declara 


tion and the imstruments offered mi evidence. we cannot see low 


the eounse! of the plarntitt cootliel, 11 i? wre iva himself of 
it. for he admits. mn admetted tacts Recor 1th), feat thy COPY 
thi re given of /ond N | ee) ae) ee ) | the othe fe 
and that « pride Close Lf, aa iy Valtian Z flies ‘7 , = f 
ole? / satd fone nstry f ; Pel fictte } j / / j / Zz. 
lily af det ‘7 i? fi i fii ‘ pre whe j ! ¢i¢ fip-ertie / 

qi Frown, clerk, fy I; Lbunnina. Mtdpee? . 


Decwck (reci iz Caship \., Sfrond, (| iz Zi 1. 


Pe lOPrrel 


Counsel for plaimtifl in @rror insist that the sapervisor and 
clerk have no authority to bind the toan, by ther certitheate to the 
Auditor, for registration of the bonds and entnes in the town 
records, as to the performance of conditions precedent ty the 
railroad company. But that question has long since been falls 


pettied by this court and the State Supreme Court of lin 


619: 
“The question of /egislative authority in a municipal corpora- 
tion to issue bonds in aid of a railroad company, cannot be eon- 


eluded by mere recitals | bat the power existing. the municipality 
may be estopped by recitals to prove irregularities in the exercise 


of that power, oF, when the Levu pre serthes conditions Mpon the er- 
ereise of thre peated granted. and commits fea the OMCOTS al such 
municepality the de fi ronatiou or thie (pte stion wehie thee r those eronda- 
frons hiavee bwen jee rrorie i the corporation if ill Ii, ; stopped hy recitals 
i? hich pnport sneh jit rrormanes ees 
We eite. mm support of thus. 

Bissel v. Caty ot Setlerson, 2A llow. ZSr. 

Buchannos i Litehneld. liv a >. 2s, 

CJounty of Warren vy. Vareg. a 4. Soe. 

Comrs ot Sohnsan Co, vr, Janvary, 940. S, 2Or. 


C'om'rva of Tionglas Co, v. Bolles. JOA U.S. 104-108 


Lunde v. The Counts, 6 Wal. 6. 


St, Josep fp. .. Rowers, 16 Wall. 644. 
an Hortrop v, Madison City, 1 Wall. 291 


4 is” ‘ - | . 
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Z M. H. KATZENBERGER ET AL., &¢., VS. THE CITY OF ABERDEEN. 


lona & Selma Railroad Company, was duly and legally organized 
under the laws ‘f the State of Mississippi. 
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4 M. H. KATZENBERGER ET AL., &C., VS. THE CITY OF ABERDEEN. 


the 26th day of April, A. D. 1870, and were then and there duly and 
legally made of record in the proper record book of the proceedings 
of the said board of mayor and selectmen, and are in the words and 
figures as follows,to wit: 


SECTION s De it ordained by the mavor sna selectmen of the city 
ot Aberdeen, in counen! assembled, That the CILN of Abn rdeen do 
hereby subscribe to the capital stock of the Memplius, TLoily Springs, 
Okolona and Selma RK. R. Company the sum of one hundred thou- 
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lL by the mavor of theeity of Aberdeen and countersigned 

by the treasurer thereof, vith the corporate seal of said city attixed. 
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(; MM. H. KATZENBERGER ET AL., &¢., VS. THE CITY OF ABERDEEN. 


literest COUpONns (a true copy of each one of which Is herewith 


‘iled) the said plainti¥s purchased as aforesaid on the — day of 
March, 1874, before their maturitv or the maturity of any one of 


them, for a consideration valuable in) law, and there by became and 
are now the owner-, holder-, and bearers of the same, for value. 
Ana thy coupols least afore sald, at the time that they respectively 
rnatured iis aforesaid, “hid also at the time that the said plaintiffs 
detached them from: their respective bonds as aforesaid, the plaintiffs 
lid present for payment according to their tenor and etfeet, and 
| | hho and every one of them was refused, 


] j 
pioor ath thie said Cltv, nor anv om hol i, ever pari =und biist-tieli- 


them. but to do the same hath and. still doth neglect and retuse, 
and the same still remain and are unpaid. whereby an action hath 
cerued to the said 1 ntitts to have and recover of and from the 
rid lef nad nt the several sums of monev in suld last-mentioned 
(wel =| \ bitanped ye W oTLTTV-EW io) COUDONS Sper fied. with inter- 
eston each sum from the time when due until the same shall be 


meta Wherefore the plaintitls sue and demand judgement for the 
( I} \h] \ ( (MOP ER LNT) f \L\ IN PERKINS. 
Attus for Plaintit 


ior any part of anv one ol 


M. H. KATZENBERGER ET AL., &¢., VS. THE CITY OF ABERDEEN. = 7 
the clerk of sald court on or by fore the hieeting of the same or 
judgement will be given against it by default; and have vou then 
and there this writ. 

Witness the Honorable R.A. Till, judge of the district court for 
the State of Mississippl, & the seal of the district court.at Aberdeen, 
(oli the day of Issuance. 

Issued the ] bth day of September, ISsv 


[SEAL. | G. Ro HILL, Clerk 


[NITED STATES OF AMERICA, 
North rie District ol Miss 18s Hpepre 


LOS This action is brought fo recover on} COMPOS \ for interest 

on bonds of the City of Aberdeen issued in aid of the Mbem 
pliis, Holly Sprites, Okolona & Selma Rk IY fou there tn bhi 4 
coupons from bonds Nos, 56-40, both iiclusive, & Ti coupons from 


7 bonds, Nos. 78, 75, S4, both inclusive, & 255 coupons from 15 
? , 


bonds, Nos. 0 to 104, both inelusive, & Off coupons from: oO2 bonds 
Nos. Fito 95, both inelusive: LOO coupons from {5 botds, Neos 
106 to 200, both inclusive, each for the sum of SZO.00- said several 


surms Is the demand. 


Executed by personal service on W. Eb. Love,mayvor of the City 
co] Aberdeen, A by handing te I thi it i] ‘’ pe ‘Fy ori. Wi il tatti 


: JL. MORPHIS 


mons thos September ISth; i 


l’ S. Maral 


ABERDEEN, 


vy i) IS67. if 
,. alive USSU, Obl, thi Wears and) | The (‘to]'- 
porators of the Meiplits, ae 
pany, under the act of November 
their charter b 


‘ 
a ° ‘ j + . ho ‘ 
hii \ , Mar ai Nh) 


2 


ad Cs Hipany 


M. H. KATZENBERGER ET AL.,. &¢C., VS. THE CITY OF ABERDEEN. 


Wednesday, April 25th, A. D. Dsso. 

[ hereby certify that the foregoing transeript- of the papers therem 
mentioned ure true ana Correct COples is thas V appear from thie file s 
in this oflice. 

(iiven tneder niy hand ania the seal of this court the loth day oft 
August, A. D. 1SS5. 


[Seal United States D True? te \ 1) \I } t ! Phi 
3. Baddsds, Clerk, 
ii. VASSER, J. ¢ 


: 


(The written opinion delivered by 


judgment Is as follows, to wit 


Cdpris 
Mri 


10 M. H. KATZENBERG 


Railroad Company, a 


of the State of M $SISS]] 


and the ordinance 
ot Ab rele eli on | 


Inter ~ 


ER ET AL., &¢c., VS. THE CITY OF ABERDEEN. 


der and pursuant to the constitution and laws 
tand the charter of the City of Aberdeen 
maVvor and selectmen of the City 

pril, S70.” Copies of the bonds and 

tout in the declaration, as well as a 


pons. 
thatin Mareh. PS74. the plaintiffs be- 
rs, and holders for value of 
fiftv-six of the two hundred bonds so issued, 
PS7TS.000, with the interest coupons 
li COUPMOTIs OF) ¢ ach had Ln fore that 


; 


M.H. KATZENBERCCER ET 


corporate limits of said city, to 
‘ription for stock, as 


aforesaid sul 
Provided, That 
appraved hy 


usceTtalhied 


12 M.H. KATZENBERGER ET AL., &¢., VS. THE CITY OF ABERDEEN. 


It may be admitted that the name of the Selma, Marion and Mem- 
phis Railroad Company is but a change of the name of the Mem- 
phis, Holly Springs, Okolona and Selma Railroad Company, & that 
the intention was to ratifv and confirm subseriptions to the capital 
stock by the latter name, and that the effect of the act was to cure 
any defects in subscriptions to the capital stock in such company. 
Yet, if Tam correct in holding that the subscription, as made, was 


This act says nothing about the issuance of bonds and coupons. 


unauthorized by law and of no binding force Without the assent of 


the legal voters of the citv, which, it is not averred, was given for 
the levy of taxes to pray the subscription, it remained a nul-itv and 
was incurable. The Legislature will not be presumed to have tn- 
tended to make a contract tor the CILV of Aberdeen, to which it had 
hever been it party. Thi action of the Mmavor ane ele tren, made 
Without authority of the law, was as though it never had been. 

But [am relieved from further difficulty on this question by the 
construction olVel Lo this ct by the = per hie eourt of the State, 


. . ° , . " ' } 
found 1}) the opinion Of the court inthe case of SVKeSs rs the NMiavor 
4 . . 
, . i ‘ , ~- - a: 
and Aldermen of the Citv of Columbus, 55 Miss... 115 fhe eon- 
enutitide tual s ae Ree | ee i led by 
struction viven bV the court is that the Legisiature ottiv titended DY 
thiis act to ratliv ahd conhrtn subscriptions tiade Dv cCotblties, citlles, 
‘ Th ) 17 | Be ebay le ; ] : , ’ 
ana towns to thre Capiltai stock nb tls Tabroawead Company iill- 
; } - ‘ ! ‘ 
INO thorized by the act of ISTO. when not in confhet with the 14 
section of article lZot the constitution of the State: and, fur- 
! | } ’ P . ; 
ther, that the lu wisiittre Collicld not eure IVa mite DY Lhat act a 
, : ' , .“s ' : } 
subs ription for stock When the stubserry hn Wotlld have been M- 
‘ , , ; + , 
Valid under this provision of thi mstitution if then made tor the 


first time. 


etn emt MO = 


M. HW. KATZENBERGER ET AL. &¢.. VS. THE CITY OF ABERDEEN, 15 
LS] Writ of Error 


UNITED STATES OF AMERICA, 88: 


The President of the United States to thie brcorpereatole: thee pudgy of the 
of the district eourt of the United States in and for the nort!l 
district of Mississippi, at Aberdeen. CGereeting 


eral 


Because in the record and proceedings as alse in the rendition of 
a judgment of a plea which is in the said distriet court before vou, 
between Moses I] Katze TL gy # Will fitti hy it Ze TL freer, &or.. atid 
Isadore Katzenberger, partners in trade ander the firm name & styl 
ofS Katz ri bere rs mors, poleannn tae] mieeie the City of Aly rele tb. 0) the 
COuUnLY of Monroe, in the State of NI issis- pepe defendant, a Precttilieest 
error hath happened, to the great damage of the said Moses TL, Wil 
Liaanna, ane j= saedevre Katzernte rere ashy con paint dipepears, we, 
that the error. if anv hath been. should be duly corrected and full and 


as . ‘ | ' ’ 
speeds hustice done to thy partios horesaid n this behalf, do com- 
‘ ae a7 a7 rr ri? +} ’ ’ . ‘ : ‘| , 7 ’ ‘y? i ‘ : ! 
biihlia Vou. di i ber Tbie dil le trie ge ct ‘. »* ‘ ,* } ti geqe'] (itil =@".i i 
1} ¢| ; ’ i ; 
" " 4 ‘ _ ; ; ’ : ; ‘ 
(LIST biel (epreehiiy, Vernd sete i ‘ i* i I pel (‘evevegl] _ 2 ideo 
ae ‘ 7 
. +? ‘ | Pig yi ’ } ’ . . , . 
Sinlel, With eaad Liill 7s COL eriniiig iif P ' ’ iif . ij rel i? { rir cif 
e " ° ' ’ 
st ‘ , se ‘ , ' 
the United States, together with this wa t vou have the same 
; . : \ 
‘ se? . ; } 
at Washington on the s do Mon Oetober, TSSh the said 
oe j " 7 ‘ j . . ; . N 
Suprema { ourtte tn Tlie dh} creed thy it eine é ; | if red el ae i Lil (‘eared 


——— 


14. M.H. KATZENBERGER ET AL., &¢., VS. THE CITY OF ABERDEEN, 


183 Writ of Error. Bond. | 


be it known that we, Moses H. Katzenberger, as principal, and | 
John Armistead and Simon Lundee,as sureties, are held and firmly 
bound unto the City of Aberdeen, in the county of Monroe, in the 
State of Mississippi, in the sum of five hundred dollars, for the pay- 
ment of which, well and truly to be made, we bind ourselves, jointly 
and severally, firmly by these presents. 
Sealed with our seals & dated this — day of August, USS5. 2 
Whereas the above-named Moses HL. Katzenberger, together with 
William Katzenberger, Sr., and Isadore Katzenberger, partners in 
trade under the firm name &«& style of S. Katzenberger's Sons, are 
prosecuting a writ of error to the Supreme Court of the United 
States to reverse the judgment rendered at its April term, 1885, by 
the district court of the United States for the northern district of 
Mississippi, at Aberdeen, in a case lately pending in said district | 
court between the said Moses Hl. Katzenberger, William) Katzen- 
berger, Sr., and: [Isadore Katzenberger, partners in trade under the 
firm hame WZ style ofS. Katzenberger's Sons, plarntitfs, and the said 
City of Aberdeen, defendant: Now, if the said plaintiffs in’ error 
shall prosecute their writ to effect, or, in case they fail to make 
ISt)—s their plea good, shall answer all costs, then this obligation to 
be void; otherwise to remain in full force and virtue. 
MOSES H. KATZENBERGER. [seat 
JOHN ARMISTEAD. rs) \ 
SiIMON LUNDEE. | 


Acknowledged before me this bth dav of August, ISS5 
[Seal Lowry W. Humes, United States Commissioner ) 
for Western Dist tof Tens Metipt s, Tens j 


L. W. SEUMES, 
li SN. Com’r. 


THe STATE OF TENNESSEF, County of Shelhy. 


fe . aia ° . " ‘ , 
Before me, Lowry W. Tlumes. a commissioner of the cireuit 
. ° ’ 
‘ 
‘ 


. ’ ' ' ’ , ’ 
. — ; , ; — " ss @ ‘ . ; : .% ' 
COUTL Of this hited States, dulv appornted A quatirhes = iit 
s & * 
, A , , , 
. i* ‘ , , ‘ 
Western district al Pennesses On tils dav persomalis cuprpre ire i} 
‘ , eg. , , ; — ' ‘ , '% , 
yy 7 ’ ' Pix ’ BEATE ' ’ ? ‘ " ‘y ; 
Armistead and Simon Lunde, bo nol whom are to me Well KHOWH, 
who basal T}a beeen Hifst duly swort (>? oath, «tic ide thos . 2 . 
; bie 7 4hss & at tii ‘ is ’ @e ii | i} i ‘ ; 4 il 
cote foyer P01) mgr fT t} if } ~ < } \ ; . . ota? 
i i i i i i i : } ~ >. | i won 8 ee ams 3 
' ee ie | at bvgary | 7 1)? ? if | 
Att ti ae ' ‘ ‘ ss . =a ii? l i i) ~ j ; 
- 
} 
~ ‘ FES ' ‘ 
. hal \ Pe hy bieta a i if v «i it | Piel 
| ? . 
*} ; ‘* ; Waetnwtta . ‘ 
Lalit ive HUnUGTed iil r a Ove - Psi tit “WV ieg ‘al 
tics 
e . , 
JOHN ARMISTEAD 
SIMON LUNDEI 
7 ¢ ] sa} te ‘ 4 1 
worn to and subseribed before 1 this ¢ f Aug ISS3 
~ WwW. H l % 
for Weatern Dh \I | 


i, 


+ 


M. H. KATZENBERGER ET AL., &€C., Vs. THE CITY OF ABERDEEN. 1 


I hereby approve the foregoing bond and security this 7th day of 
August, 1585. 


R. A. HILL, Judge. 


[| Endorsed :] No. 18. District court of U =. northern district of 
Miss. At Aberdeen. Bond. Writ of error to U. 8. Supreme 
Court. S. Katzenberger’s Sons vs. The City of Aberdeen. 


1S5 (tation. 


United States of America to the City of Aberdeen, in the county of 
Monroe, in the State of Mississippi, Greeting: 


You are here by cited and admonished to be and appear ata “u- 
premie Court of the United States to be holden at Washington on 
the second Monday in October, ISS5, pursuant to a writ of error 
filed in the clerk’s othice of the district court of the United States for 
the northern district of Mississippi, at Aberdeen, wherein Moses H 
Katzenber, William Katzenber, Sr., and Tsadere Katzenberger, part- 
ners In trade under the firm name & st\ leot Ss. Katzenbe reer s Sons, 
are plaintiffs and vou are defendant in error, to show cause, if there 
be any, why the judgment in the said writ of error mentioned 
should not be corrected and speedy istice done to the parties in thiiat 
behalf. 

Witness the Hlonorable R. A. Hill, judge of the district court of 
the United States for the northern district of Mississipepy this «th 
day of August, ISS5 


mR. A. BBGdsds, di 


Issued August this both. \ |) ISS) 
fSeal of United States District ¢ . & Pda <M kastern DD 


(>. R. HELL. Clerk. 
By W. HH. VASBER. JD ¢ 


; ; bit * #a ’ 
\ ‘ } ; \ ; . , 
" | * ’ ’ , ~~ | ea ~ 
liss. al \berdeen at? i { bial Ti Vrit7erte rerevy 


Came to hand Aug’st 13, 18S 
LoL. MORDPHIS 
U.S. 
boxes ited the witha Process hy read vy ihe [sane ried PFINITi? & 
opvy to Wok. Love, mavor ‘if t .\ if Vugu 
ISs33 


| PORPITIS 

/ Py / 

By WOT CLOPTON 
Deprity M 


16 W.H. KATZENBERGER ET AL., &¢C., VS. THE CITY OF ABERDEEN, 
1S Assiquin nt of Errors. 
Supreme Court of the United States. October Term, 1883. 


Moses H. Katzensercer, WILLIAM KATZENBERGER, SR., ) 
and Isadore Katzenberger, Partners in Trade as 8. Katz- | 


enberger’s Sons, ~ No. 18. 
"8 | 
Tue Ciry or ABERDEEN. 
a 
In the District Court of the United States for the Northern District 


of Mississi ppt, aut Aberdeen. 


Come the said plaintiffs in error, by their attorneys, and say that 
in the record and proceedings aforesaid, and also in giving the judg- 
ment therein at the April term, 1855, of said district court, there is 
manifest error in this, to wit: That the said district court erred in 
sustaining the demurrer of the defendant Lo the declaration ot the 

plaintiffs. 
1S7 And the said Moses H. Katzenberger, William Katzen- 
berger, Sr., and Isadore Katzenberger, partners in trade, &c., 
as aforesaid, pray that the judgment aforesaid, for the error afore- 
said, and other errors in the records and proceedings aforesaid, may 
be reversed, annulled, and altogether held for nothing, and that 
the defendant be required to ahbswer over 
CRAFT & COOPER aynp 
CALVIN PERKIAS, -- 
Attys for PUtis in Error. 
ISS [Endorsed :}| No. 18. Distriet court of U.S., northern dis- 
trict >] \liss ee Aly rele tT) ‘e Katz ne rere rs Sons vs. The 
City of Aberdeen. Assignment of errors to Supreme Court of the 


United States. 
ISv Supreme Court of the United States. 


Moses H. KATZENBERGER ef al.. I. i, ) 


, , , - 
Toe Crry or Anerpres, Misstssirrr. J 
} f ] ‘ | 
It s hereby 4 PeLbiibie | ? i Weel tive ‘ Liye it} thy natneove 
a . , +) } 
_ 
named cause that in printing. th L thereo! one | bread 
. a ++ . Br , ; P j . } } 
il » Sa8% ii \ Lede? }) a > * } i ™ ' i ‘ _ | sIpii 4% 
; , , 
omitted and only one coupon shall be printed, with a statement 
* : 7 
. ; s % : ’ " 
‘ +? ' ey tt ‘ ‘ _ ; 
that the others are identical, exeept as to numbers and dates 
+ 
i ] ] shite} Iss 
: . 4" 
his. Law an uel. ') 


HENRY CRAFY 
hor 

bE. O. SYRES, 
BANTER MePARLAND, 
hor Detendant in Er 


PU: in EB 


AL.. &¢.. VS. THE CITY OF ABERDEEN li 


M.H. KATZENBERGER ET 


1 iM) | Endorsed | Supreme Court [. SS. Oct. term. 1886. No 
; } 


155. Katzenberger ef a/., appellants, os. The City of Aber 


deen Stipulation to omit certain parts of record In printing 
eeaned 3 Office Supreme Court U.S. Filed Aug. 2, 1886. James 


H. MeKenney, clerk 
N Mississipp |) ‘ . NO lowe VI oses 


endorsed Oh cover 
Hl. Katzenberger, Willian Katzenberger, Sr. and Isadore Katzen 
berger, partners under the tirm name and stvle of S. Katzenb ry 
» iti Lbs ‘ trai 


ers Sots. piaimtiths i error, Lise é y ol Ab 


af Monroe. State of Mississipyp 


’ 


. ? % . . , 
Filed 2th October. TSS3 


_ 


Sunceme € awrt of the diuited States 


OCTOBER TERM, 1886. 


S. KATZENBERGER'S SONS 
PLAINTIFFS IN ERROR 
} 
} 


THE CITY OF ABERDEEN 


Yo. IA. 


Bmet tor PlaintiftS in Error 


Supreme Court of the United States, 


OCTOBER TERM, 1886 


Ss. KATZENBERGERS SONS 


THE CIPY OF ABERDEEN 


COUTTS ax. & 


porate limits 


F conditioned 


] 
tah 
‘ria 


sons Or COrporations Presiding of Lol 
+ . 

the aforesaid <tibsch) 

<eCTion i>] this eherl 


levied, the sili 


secehintcseges iano eae setae 


(rts meomes of vali per: 


’ business itt the (*aot- 
i 7 tw the praaVirienil i] 


stock as prrer heal in the first 


bvou HiapOrity of the 


Tiudbtperdt yy ili election, 


+ iG eiy sila TiiNX shia! 


of sald citw. and the 
ute a bond with good 
‘vor and Selectmen. 


of his duties as such 


the Mayor and Selectmen of said city, in pursuance of 
the act of 1858, did subseribe for one hundred thonsand 
dollars of the capital stock of said railroad company, and 
did then and there agree to issue, in payment of said 
stock, the corporate, coupon bonds ot said city, of the de- 
nomination of tive hundred dollars each, to the amount 
or one hundred thousand dollars, and bearing. interest at 
the rate of eight per cent. per annum, payable, ‘annually. 
Record, }’. 2~ 

That afterwards, on the 26th day of April, IS70, the said 
Mayor and Selectmen in pursuance of their contract of 
subscription, did execute and then and there deliver in pay- 
ment for said capital stock, the bonds agreed to be so de- 
livered, ltecord, }’. 4. 

That the bonds so issued were made pavable to the said 
railroad COTmpany or bearer ut the othce of the railroad 
company,in the city of New York, on the first day of May, 
PSO, and that to each bond was attached appropriate cou- 
pons to cover the semi-annual installments of interest, such 
coupons being made payable to bearer at the ofthce of the 
company in the city of New York 

That each bond has upon its ta the following recital 
« This bond is issued in payment ot stock of the Memphis, 
Holly Springs, Okolona & Selma Railroad Company, under 
and pursuant to the Constitution and laws of the State of 


. 7 . , 
Mississippi, and the charter of the city of Aberdeen, and 


a ‘ ’ ' : 
. ‘ . . ’ a ‘ , \ * , ‘ ‘ , 
ordinans ’s= pass ‘ ' *» if ' la iT «? ; ™~ ' Thie Ti ‘?j ™ oi ‘j 1 @ rn 
1 ‘| »? + | . . =f 
oy Aberdeen On the otf d i\ ra . 1s; 
3? . . 
; . 
he ord, }’- 
. , ? i ‘ ‘ ‘ ; ] ; 
Pie declaration tis eis Ol a Py of one of the bonds 


Record, p. 2. land following that, a copy of the ordinances 


rs - rre«l to 7) thy rat i- 


® ” > > 
TIP? Bee lh TOT iy The wrutiigea? ‘ tr the effact fal 44 


- That the Mavor ar : | 
, > 


i 


said city, each of the denomination of five hundred dollars, 
maturing twenty years from the first day of May, 1879, 
bearing eight per cent. interest, payable semi-annually, to 
be signed by the Mayor and countersigned by the treasurer, 
with the corporate seal of the city affixed.” 

Record, }?. a 


The second section directs that the bonds shall have in- 
terest coupons attached signed ly the treasurer of the city, 


Record, p. 4. 


‘The third section preseribes the torm ot the bonds. 


Reeord, p. 4 


The fourth section attaches two conditions to the sub- 
scription: First, that the railroad shall pass through said 
city. Second, that the amount of the subscription shall be er- 
pe nided in constructing said railroad through the county of 
Monroe. Reeord, p. #. 


The titth and last section, directs the Mayor, When the 
bonds are completed, to deliver them and receive from the 
railroad company its certificates of stock. Reeord, p.&, 


‘The declaration then alleges that there was attached to, 
and executed simultaneously with each bond, interest COu- 
pons maturing semi-annually, to cover the interest as pro- 
vided in the ordinances, Record, }?. =. 

That betore the maturity of the coupons sued on, the 
plaintiffs purchased them, together with the bonds to, which 
they were attached, for value, and that at the time of such 
purchase the seven coupons, on each bond, which first ma- 
tured, had been detached and paid. Record, P. i 

That betore the bringing of this suit, the coupons sued 
on were detached from the bonds. Reeord, p. i 

Phe detendant demurred, assigning, in substance :—That 
here Was no such « rporation as the Memphis, Holly 
primgs, QikKoiona & Selma Ratlroad Companys - that the act 


Is. i miferred 3 ; auth ri? 4 , 


a. 
aiiitri .’ to Mian’ the subseription . 


5 


that if cobterredt Pied peer ter Tes Iams ije Pheer 
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’ ' ' : 
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= = ’ y . ; ’ ’ 
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\ ' ie ? ~ - 
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Wotiatle 4 mil 
that the lpcodieds che biel recite. Pieel hig ade arial eote ii ig ti 
thie ree Wiis «Vel alti eeyar thon Lpepr Pens bie Phig eVvine on fl 
TO pan the stbscripetion ‘that unedler the charter of the 
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It will not be denied that this act gave 
seribe tor the stock. If, iis argued Dy 
Hill, in delivering the opinion below, it 
complete the contract (which we do not 
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full prow er to sub 


his Honor, Judge 


required il Vole Tes 


sacianait, this ques- 


honds estop the detendant trom raising the question. The 
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Aberdeen, ania therefore the recital that they ure Ins je f 


under and pursuant to the charter, is a 

the very act. 
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Webster says: © In contracts, terms in the plural are con- 
ditions, propositions stated or promises made, Which when 
assented to or accept hy another, settle the contract and 
bind the parties.” 


In this act there are no limitations upon the power to 
eontract, either expressed or implied, ‘The words, fers 
and conditions, are used in their broadest sense. The lan- 
riage is is por such terns and condition ~as may he stipulat df 
and agreed upon. 


[f there was no implied authority here given to issue 
bonds as apart of the contract authorized, we submit that 
it is inpossible to give such power by implication. 


IMPLIED POWER. 

An examination of the authorities on the subject of im- 
plied power, we think will remove all doubt upon this ques- 
tion. ‘Lhe first ease to which we would call the attention 
ot the court Is 


Lvade v. The County, 16 Wallace ©. 


This case was brought to this court by error to the cir- 
enit court of the district of lowa, and involves the validity 


ot certain bonds issued Dy the. Ounts indve ot Winnebave 


The question involved and decided is, whether the county 


indore had power to issue the bonds. 


_ 


> . ‘a + 4 , ‘ ] ’ ’ , ; ‘ . 
| Vile no COULCTICI 7 | raat Tie had UN} Pess ,? pw CT. Dlie 
. 
ta") , we n , : | | } } - 
\ ) CONTCNLION Was as to whether he had piney cel pow 


[he reporter, on page 8, quotes from Code of Iowa of 1851, 


ail the law on the subject, which we quote in full: 
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the question, ehether money ) | | : 
erection of public buildines. 

c When the question so stiibmitted involves the borrow- 
ing or expenditure Of mone Vy, t | oo roposition of the qui 
tion must be accompanied by a provision to levy a tax for 


the payment thereot. in addition to the usual taxes. 
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Voters of the COUNTY, at a special election held (ti the tiths 
day of March, 1860, the question of levying a tax of seven 
mills on the dollar, for the purpose of building a courthouse, 
the said tax to be levied annually, not exceeding ten years, 
until a sufficient amount was raised for said purpose. The 
whole number of votes at the election Wis twenty-nine, of 
which twenty-four were in favor of the proposition. 

“No proposition Wiis ever submitted to the voters to hus 
row money tor that orany other purpose. Thecounty judge 
then made a contract with Martin Dumegardner, to build a 
courthouse tor the county, and on account of the contract 
made and delivered to him on the {th day of March, 1860, 
bonds in the name of the eounty for SZO.000, the amount 
tor Which the courthouse was to be built.” 


Upon the facts the court proceeds to say 


“ Upon looking into the record in this case, we tind that 
the question submitted to the voters was, whether the county 
judge, at the time for levving the taxes for the vear TSov, 
should levy a special tax of seven mills on a dollar of val- 
uation, fur the purpose of constructing @ cntiienes dis muti 
county, and said tax to be levied trom year to vear until a 
sufficient amount is raised for said purpose, not, however, 
to exceed ten Vears, The re Was the re juisite majyority it 
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lected, during the ten Years lor Which they Were to be lev. 
ied. This court took a different view and said : 

« There was the requisite majority in favor of the propo- 
sition. It was expressed in this formula, that a courthous: 
was to be built, and we think it was (mplied that money was 
to be borrowed to accomplish the object. The statute author- 
ized an appeal to the voters, only that they might 


wve or 


refuse authority to ‘vcura debt, 


We with great contidence, submit that the authority to 
contract tor stock * upon such ferms and conditions as may 
be stipulated and agreed upon,” carries with it by a much 
strong r im plication, the power to issue bonds in payment ot 
the stock, than can by any fair and reasonable construction 
be drawn trom this case, and vet the court uses this lan- 
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“The question raised by the demurrer to these counts, 
is, Whether the city had the power, under this act, to issue 
the bonds in pavinent of stock subseribed by it, and when 
they became due, to issue other bonds for money borrowed 
to pay them.” 


rye ° . . . 
his demurrer raises the very question involved in our 


Case. 


The court decided that these bonds were good, delivering 
an opinion Which we here produce in tall, both because it 
is directly upon the point at issue aud is short: 

7 The other Class ot 1) ae ls known — ” road Improvement 
bonds, were issued in renewal of bonds issued by the cits 
In payment of stock subscribed to certain companies orga- 
nized to build gravel roads from the detendant city to 
points in Missouri. Subscription to the stock of such com- 
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panies Wiis EXPPessiy author LA 7 Ly the act of the Lecisla- 
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upon,” were intended cus ak restric Then pron the power to 
contract. Such a construction we submit ois absurd, and 
cannot be sustained upon any rule of construction Known 
to the law or common sense The ouly caplieation we in- 
voke 1s the implied porrer to issue the to and deliver 
them to the railroad In paviient co! the stock us one ol 
8 fern (fyi / conditi sift tip TE ite “il ana abore ‘ “d (prot ‘y by the 
parties. This is what was contracted to be done and what 
was done, and we submit was as tully authorized as could 
possibly have been done, without in express words author- 


izing the sxsve of bonds im payment ef the stock. In our 
ease the city of Aberdeen borrowed no money nor attemprt-. 


ed to do so. sold he bonds hor attempted to, but a used the 
credit of the corporation in contracting directly for the 
accomplishment of an object authorized by law; so that 
by no possibility could the consideration ot the debt be 
diverted to anv illegitimate purpose. 

American Deeisions, vol. 50, 10, 


That the power to borrow money carries with it by im 
plication the power to Issue ¢ “OUPOU interest-bearing bonds, 
is too well settled in this court to require uny citution of 
authorities. 

Gelpcke v. The City ot Dul Due, | Wallace Jor. 
Mayor v. Muscatine, 1 Wallace 385. 
Mitchell v. Burlington, 4 Wallace 273. 
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We cite the following cases as sustaining the authority 
of the city of Aberdeen to issue the bonds trom which the 
coupons sued on were clipped : 

Lynde vy. The County, 1 Wallace «. 

(;ause v. Clarksville, 5 Dillon 168, 151. 

liogers v. Burlington, 35 Wallace 654. 

Police Jury v. Britton, 14 Wallace 2s2. 

Gelpeke v. City of Dubuque, 1 Wallace 175. 

Meyer v. City of Muscatine, 1 Wallace 5s4. 

Mitchell v. Burlington, 4 Wallace 275. 

(Commissioners v. Pittsburg, 54 Pa. St. 400 

Mills v. Gleason, 11 Wisconsin 470. 

American Decisions, vol. 30, p. 185, note pp. 10, 191 

Adams v. Lawrence Co., 2 Pittsburg (Pa.) Rh. 160. 

Seybert v. Pittsburg, 1 Wallace 272. 

The Mayor, etc., of Griflin, et al., v. Inman, Swann 
& Co., 57 Ga. 370. 

Commission's of Johnson Co, v. Thaver, ¢4 U.S. 651 

Clemens on Corporate Securities, and author oe. 
there cited, 5, 27, are 

Curtis v. The County of Butler, 24 How, 445. 

Sturtevants v. City of Alton, 5 McLean 53 
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be i perversion ot the rule to permit th corporation to use 
it to defraud its creditors, or to protect itself against its 


own assumed obligations. If they legally owe the debt, it 


follows that they can give a bond for it. 


When Seybert v. Pittsburg came on to be heard in this 
court, the court was so well satisfied with the decision just 
quoted from, that they sustained the plied power to issue 
the bonds, and after quoting the language above quoted, 
Justice Greer, delivering the opinion, said: “ As this court 
fully coneur in the construction of the act made by the 
highest tribunal of the State of Pennsylvania, it is unnee- 
essary to make further remarks.” 


Sevbert v. Pittsburg, 1 Wallace 274. 


Wells v. Board of Supervisors, 102 U.S. ht. 625. 

We think we have shown clearly that the tirst seetion Ov] 
the act of 185s authorized the issue of the bonds in cor 
troversy in payment for the stock. But it was contended 
below, and no doubt will be here, that the second section 
of said act points out the mode of payment, and this mode 
excludes all others, and consequently prohibits the issue ot 
bonds for that purpose. Counsel, withapparent contidence, 
cited and relied upon Wells v. The Board ot Supervisors, 
102 U.S. Rt. 625, in support of this position. We submit 
that this case does not decide the question in our case, but 
that on the contrary it is an authoritv in our favor. The 
facts and law of that case are wholly dissi ir to ours 
Our case is much more like the case of Lynde vo The © | 
supra than the Wells case The court in the Wells case, 
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jority of the electors of the county had,in the proper way, 


civen their consent, and it is p le if there had heen 


nothing more, that, under the rule of construction stated 
In Lynde v. The County (16 Wall. 6), the subseription might 


have been paid in bonds.” 


The language just quoted with great propriety may be 
used in reference to our ease. After using this languayve, 
the court proceeds to show and does clearly show that the 
act under which the bonds were issued in that case never 
contemplated the issue ot bonds, The court does not put 
its decision mere/y upon the ground that a tax was author- 
ized to be levied and collected to pas tor the stock, as VW i] 
appear trom a caretul examination of the case. The rea- 
soning of the court is clear and may be brietly stated as 
follows. There was no authority conferred upon the board 
of Supervisors to issue the bonds of the county: 

3 Decause the enabling act expresaly provided that no 
stock was to be issued until the taxes authorized to be levied 
were paid to the railroad company. 
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before said, our case on this point is very much more like 
the case of Lynde v. The County than the Wells case, and 
the remarks of the court above quoted as to the Lynde 
‘ase apply with appropriateness to our case. The court in 
the Wells case says that secs. 17 and 18 of the act of March 
10), 1852, are to be considered with the supplemental act 
passed on the 19th of April following, using this language : 

“ These sections are to be construed in the act of 185% 
precisely as they would be under the act of Ts52, except so 
far as they may have been modified by the other provisions 
in 1859. The original act of Is52 is to be considered in 
connection with the supplemental act passed a little later. 
Being iH) pari wiateria and ‘enacted at the same session ot 
the Legislature, they are to be taken together as one law. 
From the supplemental act it is apparent that the object Oy 
the Legislature was to raise mol Cy Ly taxation to aid in 
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All of these differences between our case and the Wells 
case completely denude it of all foree as an authority 
against us. 

It is an authority for us, that if the first section * autho- 
rized a subscription of stock to the railroad Compan, : 
and if there had heen nothing More, that und: a thy rile of con- 
struction stated in Lynd “. The County, (1G Wall. G), the 


subscription might have bee Li pail ‘ff bonds,” 


In our case “ nothing more” was contained in the second 
section than what was essential to enable the defendant to 
comply with the contract it was authorized to make by the 
tirst section. The language of the second section is that 
the taxes authorized to be levied were “to be applied to 
the payment of the aforesaid subscription of stock as provided 
in the first section of this act.” 


RATIFICATION, 


We now come tothe second question ; Ilas the issuance 


of the bonds in controversy been ratified and contirmed by | 


the subsequent acts of the city of Aberdeen, or by a subse- 
quent act of the Legislature of the State of Mississippi. 


Upon the first proposition, we rely upon two facts which 
are alleged in the declaration, and which are admitted by 
the demurrer. 


+ 


That the city had received the certiticates of stock trom 
the railroad for the payment of which the bonds were issued, 
and has retained the same without complaint until the bring- 
ing of this suit. The declaration charges, that the bonds 
were issued in payment for the stock, and the ordinances 
recite, that the bonds are to be delivered and the stock 
received therefor. So the presitmmption on demurrer is, that 
the « ity now has the stock, and that seven of the: UpoONns 
Upon the bonds ha ] been d 
had tor Vaiue became the OWners O| thie Ly iis and OU} Tis. 
The coupons alleged to have been paid represet 


AMO om. 


) 


le _ 
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ay 


on the bonds tor three and one-half vears. These acts we 
submit under all the authorities, amount to a ratification 


it Mayor and 


Trade bv t 


ae 


and confirmation of the contra 
Selectinen of the city of Aberdeen for the stock. By the 
express terms of this contract, the stock was paid for by 
issuing bonds payable to bearer for the amount of the stoek 
and delivering them to the railroad company. The ratiti- 
eation of the contract, necessarily ratifies and contirnis the 
Issuing ot the bonds. Ir : ty mr? a] th, . ‘i. sition, We cite 
the following authorities: 
(‘lemens on (orp rate Securities, ‘at oo, of and oo, 
Supervisors v. Schenck, 9 Wallace 781. 
1 Bissell 31%, 
endleton County v. Amy, 15 Wallace otto, 
March Ve Fulton County, LW Wau lace OS 4, 
Loan Association v. Topeka, 20 Wallace 064, 
United States v. Dandridge, 12 Wheaton 74. 
% Wallace 414. 1 Bissell 536. 3 Wallace J. 271. 
Leavenworth v. Barnes, (4 U.S. 70 
Johnson County v. January, 4 0. 8. 202, 
Hoyt v. Thompson, 1) N.Y. 218. 
Peterson v. New York, 17 N. ¥ 
Keithsburyg v. Frick, 54 [il. 421 
Stanly v. Life Ins. Co., 11 Paige Ch. 645 
FP. & M. Bank v. B. & -D. Bank, 16 N. ¥. 12% 


(goodman v. Simmons, 20 Hloward 365. 
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could be attained without the use of the imphed power, 
vet if the methods by which it could be done, without its 
use, are so cumbersome as to be practically inoperative, the 
eases all hold that the implied power may be invoked and 
used. Ilence, the power to borrow money carries with it 
the power to issue conpon interest-bearing bonds tor its 


repavinent, ana the authority to purchase grounds tor a 


market carries With it the authority to Issue in payment,ot 


thie purchase atwentyv-tive Vears interest-bearing bond. 


la N. ¥. 356. 


oe 
- 7 


Dy virtue of their general powers, municipal corpora- j.. 
tions have no power to subseribe tor railroad stock and j 
issue bonds in payment thereot. There must be an en- 
abline act, either in the charter or elsewhere, betore such 
power can be exercised. If the power can be drawn trom 
the enabling aet, no matter what conditions precedent to 
the ePXerc|se i>] the prerwwe Brash Th q> [pe*e?T) onaitte d. or how 
irregular or improperiy the power may have been exer- 
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plea. Examined in the light of those suggestions, it would 
be difficult to imavine a case where the rule that a subse- 
quent ratification is as good as a previous authority can be 
more justly applicable than in the case under consideration. 
So, when shares in a railroad company were received by the 
officers of a countyin exchange for their bounds, and were never 
returned, and the proper officers of the county voted for 
directors at two clections, and the supervisors paid two 
annual installments of interest, the Supreme Court ol 
Ii linois held that these acts unexplained, Were as satisfactory 
evidetce ot re | desivn to ratity the Issue ol the bonds sis it 
it had been done by an order ot the supervisors Johnson 
v. Starke County, 24 Lilinois %0). Direct decision to the 
same effect was also made by that court in Keithsburg v 
Frick (34 Lil. 421), which is the latest reported decision 
on the subject. Views of the court in that case were that 


. . ' , ° 
the acts of the supervis rs inissning the bonds and putting 


= . ba _ 
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them upon the market, and by levvit Ta Ngs atid pave 
Interest for a series of years, estopped the county trom: set- 
ting up any irregularity in their issue, and f¢/-s court has 


in repeated instances, athirmed the same doctrine.’ 


The court turther on savas: “ When a corporation has 
power, under any eirewmsta tr las 
the decision of this court is that a / 1 fide holder has a 


right to presume they were issued under circumstances 


which rave the requis to anth rify . an ) aar \ ima? . rs 
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Ol such bonds is afte te | by the want ol authority te make 
them. Dut it does not tollow that when the Lew slature 
has given its sanction to the issue ot the bonds, provided 
that betore their issue certain things shall be done by the 
othecers or the people Oo! the é OunTtS ‘ the bonds Cuan be al / 

avoided it the hands of innocent pelar Liisers by proot! that 
the county ofhicers, or the people, have not done the things 
Which the Legislature required to be done betore the au 
thority to subseribe or to issue the bonds should be exer 
cised. A purchaser is not always bound to look further 
than to discover that the power has been conterred, even 
though it be coupled with conditions precedent. If the 


popular vote, the officers of the county must first determine 


’ ! ’ ’ 5 : ’ 
whether the vote ha Peery TaUKen i lirected DV law, and 
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of power to issue bonds; it is not easy to see why thie 
pleadings do not show "es estoppel in this Case. The county 
received in erchange tor the bonds a certificate tor the stock 
of the railroad company, which it held about seventeen 
years betore the present suit was brought, and which it 
still holds. Having exchanged the bonds for the stock, can it 
retuin the proceeds ot the exchange and assert against a pur- 
chaser of the bonds for value, that though the Leyvislature 
empowered it to make them and put them upon the mar- 
ket upon certain conditions, they were issued in disregard 
of the conditions’ We think they cannot, and theretore 
that the third plea cannot be sustained,” 


We would call attention to the tact that Aberdeen re- 


ceived the stock in exchanve tor her bonds more than 


twelve years betore the bringing ot this suit, and that she 
has paid interest on the bonds tor three vears and one-halt. 
Seven ot the « OUpPOns had been « Upped and paid betore this 
suit was brought. Now if power can be drawn from the 
enabling act to issue bonds, which we think has been dei- 
onstrated, the acts and conduct ot the detendant have rat- 
ified and confirmed their issue, and it will not now be heard 


to raise the qnestl mot the Tht ality otf their issue 


CUBATIVE ACE. 
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The railroad here nientioned is the siiTtie iis tlie one to 
Which the bonds were issued. The name of the corpora- 
tion was changed by the act of August 8, S70 (acts 1870, 
}?. ante)? 

“Section 1. Be it enacted by t Lieg fh the Ntat 


" . i. | ’ { 
f VY (SSO Sepp ts Phrat the name and sty e or the railroad com- 


pany Which was incorporated by the Legislature of the 
State of Mississippi and approved on the 20th day of Feb 


ruary, A.D. 1867, as the ‘Memphis, Ilo y Springs, Oko- 
} 


i ; | ’ . ’ . 2 ' . 
lona & Selma Railroad Company. shall hereatter be known 


" ‘ . : 
and stvled as the ‘Selma 
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(Company. 
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The rule as to the ratification of ontractes midgede 
reves by the officers of a municipal corporation by the sub 
sequent acts or condue ? ot thie ( ry ration through ite oth 
cers. is different Prom the rhiie’ ais rthe ratificati hand Colle 
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Judyve Cooley, in a note, cites the following authorities, 
which fully sustain the text: 
MeMillan v. Boyles, 6 Lowa 330. 
Gould v. Sterling, 23 N. Y. 457. 
Thompson v. Lee County, 3 Wallace 527. 
Bridgeport v. Housatonic Rh. R. Co., 15 Conn. 475. 
Board of Commissioners v. Bright, 18 Ind. "3. 


On page 224, 225, Judge Cooley, speaking on this subject, | 
says: “And if amunicipal corporation shall have voted mo- 


petent tor the Levislature atterward to levalize their action { 
if it shall so choose.” Ilere also Judge Cooley discusses 


ney for such purpose without levislative authority, itis com- 


the question fully in his note. In the case discussed in his 
note, a municipal corporation had without ony authority ot 
law voted an appropriation of money, and Judge Cooley 
atter discussing the case iully, uses this langnage : 

“ The court were theretore ot opinion, that it was com- 
petent tor the (senera!l Assembly to piss votes In reference 
to all dratted men of the State like those which this town 
had passed, and that it was equally competent for them to 


delegate that power to the towns, and of course to authorize 
the towns to ratify votes ot that character which they had 
betore adopted.” 


Atter this comment Upon the case ot booth we ‘Town Of 
Woodbury, 32 Conn. 11%, he cites the tollowing authorities: 
Bartholomew v. Harwerton, 53 Conn. 408. 
Crowell v. Ilopkinton, 40 N. U1. 4 
Shacktord v. Newington, 40 N. IL. 415 
Lowell v. Oliver, 8 Allen 247. 
Ahl v. Gleen, 52 Pa. St. 452. 
Meister v. Hlode 52 Pa. St. 474. 

An examination of these authorities satisties us that thes 
tully sustain Judge Cooley, and that the law is correctly 
stated by him. Clemens in his excellent work on Corporate 
Se urities, under the head of Curative .\e tS, ov) pares +] 
and 42, states the do | 


age Dut bonds irregularly Issued, Treat bre valid even in the 
hands ot purchasers With notice Oo} the detects in their 
Issue ; and even though cor for this reason when purchased, 
they may be subsequently validated in the hands of the 
purchaser, and become binding municipal obligations. These 
results Tha \ be brought about Ly the } assaire Ly the Legisla- 
ture of a curative act. Such acts have been uniformly sus- 
tained by the Supreme Court. Whenever the question has 


; } 


been per sented, the ruling has been that in cases of hands 
issued by municipal porat . under a statute upon the 
vbhject, ratification by the Legislature is inall respects equiv- 
( alent to an 6 enal autho Pd, UNL CUTesS O defects of pow - 
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if such defiets eristed and all irregularities in ite issne. 
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a curative act, ratified and confirmed these roid bonds. This 
court held the curative act constitutional; that the Legisla- 
ture had full power in the premises, and that the bonds 
were thereby culidated and made binding upon the munici- 
pality in the hands of all persons, 


We think we have correctly stated the well-settled doc- 
trine in this and other courts as to the etfect of curative 
legislative acts upon contracts made by municipal corpora- 
tions wlira vires, Whether there is an absolute want of power 
under any circumstances to make the contract, or whether 
the want of power results from a failure to comply with 
the required conditions precedent or subsequent, or whether 
it results from an irregular or improper exercise of the 
power. In all of these cases it is competent for the Legis- 
lature, by an curative act, fo enre the detect and take the 
void or voidable contract, as the case hay he, binding pon 
the municipality. This court will enforce the collection ot 
bonds and coupons, in all such cases, where the Legislature 
has, by express act, “legalized, ratitied and confiried” the 
contract under which they were issued. The authorities 


we submit amply sustain the doctrine as stated. 


This doctrine is tounded upon elementary principles, 
Municipalities are the creatures of the Legislature. The 
Legislature can makeor destroy them at will. Their pow- 
ers are all derivative—derived directly trom the Legislature. 
They have no inherent powers and indeed can have none. 


The Legislature can make contracts for municipalities 
and entorce them. It Can lev s tTuxes directiy Upon miuUnhic- 
Ipalities anid collect them, provided the same is done tor 
what is recognized as a public purpose. That contracts 
are usually made, and taxes levied and collected by muni 


palities under powers ‘ onterred Won therm by the Legis- 
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st 


its agents, it necessarily follows that the principal can exer 
CISC the power, delegated dive ly, without resort toan acrent. 


From this necessarily results, the well founded distin 
tion between the ratification of contracts made by muni 
Ipalities, by their subsequent nets or conduet, ane thie 
ratification of snueh contracts Ih curative acts of the Leg 


lature. 


This is the foundation of the distinction. The one ear 
ge legalize, ratety and confirm’ a void contract, because it 
had the power orginally to autho the contract, whilst 
the other cannot * leg ice, ratify and frm the void con- 
tract, because no power had been delegated to it to mak: 
theeontract. This distinetion is recognized hy the antl 
ties and is founded upon sound principle. Tt the Legista 


ture had orivginalls thie rivhit tounthorize the contract, if 


~ " 1} ‘ 4 . j , e . 4 sa F : ; . 
could originally have made i » sbthed Conta jihen y Chi 7 


the contract made by ifs ager ts, 


CONSTITUTION OF lsu 

It Praia be contended that art. 12, sec. 14. and art. 15, se 
l. of the constitution oft Mississipyy, wdopte d December 1 
186%, repealed the act of TSo8,under which the bond: 
question were issued, and that all contracts made and bonds 
issued under said acts after December 1, 1860, wer 

es, because in contlict with the Constitution of D860. and 
that no subsequent act of the Legislatur “leva 
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two-thirds of the qualified voters of such county, city or 
town, at a special election or a regular election, to be held 
thereon, shall assent thereto. 

“Art. 13,2 1. Ali laws in torce in this State not enacted 
in furtherance of secession and rebellion, and not repug- 
nant to this Constitution, shall continue in operation until 
they shall expire by their own limitation or be altered or 
repealed by the Legislature. 


This Constitution went into effect December 1. 1860. 


The Missouri Constitution is in these words: 
. 


*Art. 11,8 5. All statute laws of this State now In 
force, not inconsistent with this Constitution, shall con 
tinue in force until they shall expire by their own limita 
tion, or be amended or repealed by the General Assem 
bly. es 
one ART. i, 14. The (seneral Assent Vsti mort aut 
ize any county, city or town to become a stockholder 


loan its credit to anv COMpany, association Or « rooration,. 


unless two-tuirds of the qualitied voters of such eounnty. 
eity or town, at a regular or special election to be held 


therein, shall assent thereto.” 


This Constitution went into ettect t} Aa £ Pstin It \\ 
be Seen that the two constitutions are hdentica i stiostunece 
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and almost so in language. 
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contracts made and bonds issued even atter the general 
law under the new Constitution, are good. 
County of Callaway v. Foster, 93 U.S. 507. 
County of Scotland v. Thomas, 94 U.S. tse. 
County of Ilenry v. Nicolay, 45 U.S. 61%. 
County of Ray v. Vansyele, ft) U.S. 675. 
County of Schuyler v. Thomas, ¢8 U.S. Lou 
County of Cass v. Gillett, 100 U.S. 585. 
Sonsa v. Taylor, 105 U.S. 455. 
Supervisors v. Galbreath, 0 U.S. 214. 


The last case above was a Mississippi ease. The faet 
were these: The Legislature of Mississippi, by an act ay 
proved Feb. 10, 1860, authorized the county of Cathoun t 
subscribe stock to a railroad company, * provided a majo 
ity ot the voters of the county signified their approval, 
A subsequent act, approved March 25, S71, authorized th: 
county to issue bonds in payment of subscription to stock 
nuder the act of Feb. 10, 1800. Under the tirst aet ther 
was a vote authorizing the subscription, and the bonds 
were issued September 1, 1871. The court held in har 
mony with its previous decisions under the Missouri Cor 
stitution of 1865, that the cOUnTY Was bound tor thes 
bonds, and she was forced to pay them, thus giving th 
same construction to the Mississipy i Constitution which it 


had so otten given to the Missoun Constitution. and rete: 


to the cases which had settled the question int! 

In our case the bonds were issued At Z [st 
new Constitution had gone into effect Dlee. 1, Ds \} 
Levisiature atter the adopt mm of the} Vt onstityt aod 

'} 
previous to the issuing of the | is, had Passed no act 
the subject. The bonds were issued under the act of N 
, “ 2 

vember, LSos., There had be ! Mt prey Mm tot 
issue, amending, repeaiiny Or ih ANY manne! allect rier Live 
act of Psos. The mew (conat tution. 28 1 rT ®how i? } el 
etlect upon the act or upon the power nterred by it. Tl 
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on the 26th of April, 1870, as effectually in force as when 
first passed, and the Mayor and Selectmen of Aberdeen 
had then all the power and authority under the act which 
they had at any and all times before the adoption of the 
new Constitution, Dec. 1,1869. Hence it necessarily fol- 
lows that any curative act, passed subsequent to the issue of 
these bonds, which upon its face “ /egalizes, ratifies and con- 
firms” “all subscriptions to the Selma, Marion and Mem- 
phis Railroad Company,” must and does “ legalize, ratify 
and confirm” the subscription made in this case. Hence 
the act of 1872 applies, and the subscription of stock to 
the railroad company by the detendant is binding by reason 
of this evratire act, whatever irregularities or defects of 
power may have existed when the contract of subscription 
was made. 


We must then look to the contract of subscription to 
ascertain what was “ legalized, ratitied and contirmed.” 

This is clearly set forth in the declaration and admitted 
by the demurrer. The contract is set forth in the ordin- 
ances Which are copied in our declaration. In substance 
it was that the Mayor and Selectmen of the city of Aber- 
deen subscribed for $100,000 of stock, and paid for the 
same with $100,000 of her bonds. This contract was con- 
summated by the city officials delivering to the railroad 
company the bonds and receiving theretor the stock. 


This was the “ subscription; and this “subseription ” 
is legalized, ratified and contirmed by the act of 1872. This 
it seems to us is conclusive. Was there a subscription for 
stock’ Nobody will deny this. Can the subscription be 
separated trom the issuing ot the bonds? Can Aber- 
deen retain stock and repudiate the bonds?’ Will she be 
heard to repudiate her own contract deliberately made, and 
say to the Leyislature, We are superior to you and are not 
bound by your curative act. Innocent purchasers of our 
bonds must suffer; there is no power in the Legislature to 
prevent it. The act ot 1872 cannot affect us. We submit 


4°} 


with confidence that thir court will tolerate no sueh posi- 
tion, and will hold that the curative act of 1872 applies 
and cures all defects of power (if any) to issue the bonds, 
and will hold the detendant liable to plaintiffs, who are 
innocent purchasers for value, without notice of any detects 
or want of power in the defendants to issue the bonds. 


MUNICIPAL CONSTRUCTION. 

It is well settled by repeated adjudications of this and 
other courts, that municipal corporations are bound by 
their decisions in construing acts so as to give them power, 
under which they have made contracts and issued bonds. 
This doctrine isapplhed with great rigor, as to bonds in the 
hands of innocent purchasers. 


Clemens in his work on Corporate Securities, uses this 
language on p. 28: 

“Even if it be doubtful whether the corporation has 
power to issue bonds, yet if the municipal authorities have 
construed their charter as giving the power, and the bonds 
have been issued and are in the hands otf bona fide purchas 
ers for value, the court will adopt the municipal construe 
tion,” citing: 

Van Hostrup v. Madison City, 1 Wall. 207. 
Meyer v. City of Muscatine, 1 Wall. $01. 
James v. Milwaukee, 16 Wall. 162. 

Adams v. Lawrence County, 2 Pitts. (la). Ro 6d 
Woodhull v. Beaver County, 3 Wall. dr. 27%. 


“The corporation having acted upon its own constru 
tion, and drawn in others to take the securities an’ ad 
vance their money upon it, it wi an 
ing that construction to be the true on: 


Same authorities. 


necluded trom deny- 


‘So strictly 18 this do: trine add} ‘ rex to, that w he re 
law is capable of a construction that would authorize the 
lasuance of bonds, and bonds had been issued and passed 
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into the hands of innocent purchasers, it was held that 
though the court would, upon proper application have en- 
joined the issuance of the bonds, because of ragueness and 
ambiguity of the statute, yet the municipal authorities would 
be held to their construction of the /a in favor of the bona 
fide holder. 
“ Woodhull v. Beaver County, 3 Wallace Jr. 274. 
Adams v. Lawrence County, 2 Pittsburg Rh. 64." 
The two last cases above cited by Clemens in support of 
his text, fully sustain the text. 


The question in both eases was whether authority had 
been given by the Legislature to issue the bonds in suit, 
not whether the power to issue the bonds was dependent 
upon any conditions precedent or subsequent which had 
been omitted, but whether the power under any circumstan- 
ces existed—couldl it by any fair construction be drawn 
from the act. 


The syllabus of the tirst case, Woodhull v. Beaver County, 
is in these words: 

“ A court will frequently issue process to prevent acts 
being done on the ground that they are unauthorized, 
Which same acts alter they are done, the court will entorce 
as having been made in pursuance of the authority suth- 
ciently given. Ex. gr. [t will hold a county bound to pay 


'% 


its bonds actually issued and negotiated by it under author. 
although had any citizen of the county apphed tor an 
Injunction to restrain the issue,on the ground of a want 

hority. clear! ‘ 
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have granted such preventive rem 


the bonds, uses this language: 
“If acitizen of Beaver county had chosen to dispute 


the construction assumed bv the commissioners. both of 


ity assumed trom an ambiguously and ill-expressed statute, - 


i 
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the sfatufe and report, the courts were open. Tle could 
have asked for an injunction, and we would have granted 
it. [ut when all the parties have given their construction 
of the act, and it can by its terms be made to include the 
power, the court will not exercise astutia to vive it a strin 
gent interpretation in order to enable the county to disown 
its obligations after having received their value. New 


trial refused.” 


The case of Adams v. Lawrence County ts equally as 


strong and to the same etfect. 


The case of Van Ilostrup v. Madison County, 1 Wallace 
+} ) supra, recognizes the prin Iple decided in the case ot 
y , ] . P ns ‘> WettElia « ? 4 ' . e i. sts? 

‘ . ‘ ste . aa ‘4 i« a | eae ‘ ‘ 
Woodhull v. Beaver Conntyv., o W ce dr. & pra, quote 


above. 


The question in that case was whether there was any 
authority under any circumstances to issue the bonds sued 
on. The court after eXamining the statute caref Hiv, came 
to the conclusion and decided that the statute did conter 
the power, and “alter havit ir sO nt rr l. Just) i’ Nel Ot) 
delivering the opinion on page 27, | ynizes the prin 
ple ot the Woodhull case in this la: 

* Our conclusion upon the whole case is, that full power 
existed inthe defendanta to issue the bonds, and that the 


plaintiffs are entitled to recover the interest coupor 


question, even if the case had been doubtful, inasmuch 
thie « ity authorities have given ¢/ to thr 
fer, and bonds have been issued, and are in the has 

1 fife purchasers tor valu We si a felt | ' 


La 
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Meyer v. The City of Muscatine, 1 Wallace os4, ri 
es the principle on p. 391. Justice Swayne deli 
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authority was on account of the omission of some condi- 
tion, but whether the city under any circumstances had the 
power. The court held in favor of the power, and after 


sé deciding, uses this language: 


“Tt the subject admitted of doubt, we should hold that the 
city having acted upon its own construction, and drawn in 
others to take the securities and advance their money upon 
it, it is now concluded trom denying that construction to be 
the true one,” 


The case of James v. Milwaukee, 16 Wallace 159, is on 
this point exactly similar to the cases cited, and it recoy- 
nizes the principle on page 162, in these words : 

“The construction practically given by the parties inter- 
ested, as evidenced by their conduct, is in harmony with 
the views we have expressed, and is not without weight.” 

This case cites Mever v. Muscatine, supra. 


So the doctrine decided in the Woodhull case that mu- 
nicipalities Who have construed a doubttul statute, as giv- 
ing them power to issue bonds, and have under that con- 
struction issued bonds, will be held liable for said bonds in 
the hands ot Innocent purchasers for value, has been dis- 
tinctly recognized by this court in at least three cases. 


We have found no express adjudication in this court on 
the subject, because as we believe there has been no case 


betore the court demanding it. 


~~ ‘ 


It this court should have any trouble in finding power 
in the act ot 1858 to issue the bounds and coupons (which 
we cannot conceive), or if there should be any doubt as to 
the curative etfect of the act of 1872 )which we think Im pos- 
sible). then we invoke this doctrine, belleving it to be sound, 


and that this court will so hold. 


The Supreme (‘ourt of Mississipyn recoynizes this doc- 
trine in Lombard v. Vicksburg, 51 Miss. 124. Simrall, J.,. 


| lay ‘rivver tt " 
Geiive Tiny sat . 
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“Tf it were doubtful therefore whether the express power 
were conterred (and we think it is not) after the eity authori. 
ties had placed their construction on the law that they had 
the power, and after the Legislature that granted the chat 
ter has placed the same construction prom at, the courts 
should contorm to this practical interpretation as settling 
the doubt.” 


ESTOPPEL. 


The doctrine of estoppel against municipal corporations 


where bonds have been Issued by them under their charters 
or under enabling acts of the Legislature without comply- 
ing with conditions incident to and required betore th 
issue of the bonds, and the doctrine that such municipa 
ties are estopped as to all irregularities and omission 
such conditions by recitals on the face of the bonds in the 
hands of innocent purchasers for value, are so well settled 
by a long line of decisions in this court, commencing a 
Aspinwall v. Knox County, 24 Howard $76, and coming 
down to date, that it is hardly hecessary toe 


ties, 


ri’ , : : } i ‘ ‘ 
Phis doctrine is accurately and clearly stated in a late 


Mississippi Coase whi hy we quot 


“As to matters of ta t, constituting the cor i 
the exercise of the power conterred to issue bonds, pureha 
sers might rely upon the recitals in the bonds, but as tot] 
terms ot the act ¢ wmererring tf j , Thies were bound te 
look to the act itself, and not to a: \ fat ot 
misinterpretations of it contained in the recitals of the bond 
Thev are to read as if the act authorizing theis 
Was embodied in them, and any mate ¥itariite 
uct makes them void. 

Woodruff v. Okolona. 57 M =| 
The same principle ia stated ino \I pra, pe. de 


thus 
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the State or Federal constitution, to issue the bonds, and 
they are duly executed by proper officers, who are invested 
with authority under the law, with power to decide whether 
conditions precedent have heen pe vformed, and they sO declare 
or recite, the issue of such bonds under such circumstances, 
and with such recitals is conclusive as to the facts so sta- 
ted, and estops the municipality in a suit on the bonds to 
aver or prove to the contrary.” | 
“ Murray v. Township of Oswego, 92 U. 3. 638. 

Town ot Coloma v. Evans, %2 U.S. 484. 

(‘ommissioners v. Nichol, 161 Ohio St. 260. 

Moran v. Miami County, 2 Black 732. 

Mercer County v. Ilackett, 1 Wallace 83. 

Supervisors v. Schenck, 5 Wallace 784. 

“The doctrine is tirmily established by the Supreme Court 
of the United States, and was distinctly recognized in this 
court in City of Vicksburg v. Lombard, 51 Mississippi 126, 
ig 

Cutler v. Board of Supervisors, 90 Mississippi 125. 


‘ 


The purchasers of the bonds in controversy were bound 
to look to the law, the act of 1858, for the power to issue 


the bonds. Beyond this, they were not bound to look. 
They were not bound to look to ordinances, or to see 
Whether conditions precedent or subsequent had been eom 
plied with. They were only required to look to the law 
under which the bonds were issued, and if they tound the 
power there, no matter what conditions precedent or sub 
sequent to the exercise ot the powers were requir d, they 
are sate. The bonds are negotiable securities, subject it 
hands of purchasers, only to the infirmity of a want ot 
power to issue therm. lt the power existed nnoder any cir 
cumstances, the innocent purchaser is protected and the 
municipality Is 4 stopped. 3 | 

Simrall, J... in Lombard v. Vieksburg, 51 Miss. 127, 
uses this language 


“Ile (the purchaser) might well conclude also, that the 
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taxpayers, who had a deep interest in the matter, would 
closely watel the proce t dings, and arrest them if the law 
was not complied with. When ¢ fhority exists, 
irregularities do not affect the Utle of | NA FIDE ho 

Dessell v. Jeffersonville, 24 llow. 257 

Dank v. Rome, 1 N.Y. 20. 

Gielpeke v. Dubuque, ] Wa ace SUS 


oval British Bank v. Turquand. 6 bE. & bb. 248a 


RECAPITUL LATION, 
‘The doctrine of Min } iD andot € f , 
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and well settled equity doctrine, that where a loss must be 
sustained, the innocent will be protected as against the guilty 
or the negligent. In such a case the innocent purchaser 
needs no curative act. This is the true doctrine of munici- 
pal decisions. 


Curative acts remedy all defects in the supposed enabling 
act. Ifthe enabling act is ambiguous or doubtful as to the 
power conferred, and the municipality has upon its own con- 
struction exercised the power—issued bonds, for exam- 

le—then the curative act cures all defects of power in the 
hands of all persons. 


By relation the curative act takes effect from the date of 
the supposed enabling act, and makes the bonds in the 
hands of all persons as binding upon the municpality as if 
the enabling act had in express words authorized the issu- 
ing of the bonds. If the courts should ultimately hold 
that there was no authority under their enabling act to 
issue bonds, and there is no curative act, then nobody is 
protected as against the municipality, except the innocent 
holder of the bonds tor value, purchased betore the decis- 
ion pronouncing them void. If on the contrary there is a 
curative act, it cures all defects in the bonds in hands of 
all persons, justas it the enabling act had expressly author- 
ized the issue. The only question in such cases to be con- 
sidered, is whether the original act thus validated by the 
curative act was at the date of its approval in conflict with 
the constitution. By relation the power to issue the bonds 
existed from the date ot the first act : and this act, if not 
in conflict with the Constitution, remedies all defects of 
power. 

SUMMARY. 


We think that we have clearly shown that the Constitu- 
tion of 186% did not repeal, impair or in any way change 
or modify the act otf November, 155s; that there was no act 
ot the Legislature previous to the Issue of the bonds, repeal- 
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We contidenthy submit that the court below erred in 
sustuiminyg defendant s demurrer. “nied thisat this court will 


reverse thye carte Tyo wee (| overrule defendant s denmerrer, 
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‘lo avoid prolixity itl pleading, the rule now ts, to give 
to the words ot the pri ace r @W¥e ry rensonable intendment 
in their favor. Consequently when it is averred that acer- 
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tain thing Wiis done in a cordance with il eertain statute, 


that is, in contormity with it, it will be accepted as an aver 
ment that every essential thing was done which the statute 
required to be done, 
lients, see L, nooln C. / n Cou A (105 Ss. 412 $17). In 
that case (bottom of |. blo) the declaration averred that 


the subseription Wils Tlbiiede it id I lan ‘' with the uct ule 


Upon the suflicieney of these aver- 
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Railroad Company to that of the Memphis, Holly Springs, 
Okolona & Selma Railroad Company. 
Laws of Miss., 1867, p. 655. 


And again, on the 21st of July, 1870, it was changed to 
that name by which it was designated in the curative act. 
Laws of Miss., 1870, p. 566. 


As if to remove all doubt concerning its intention to 
make the curative act of 1872 apply to the corporation 
therein mentioned, in sec. 1 of the curative act, the statute 
incorporating the company under its first name is spoken 
of as being the original charter of the COT pany concerning 
Which the curative act was passed. It is as follows: 

“Sec. 1. That so much of sec. 2 ot the original charter 
of the Selma, Memphis X Marion Railr rad Company, eCli- 
titled An act to incorporate the Memphis, Holly Springs & 
Mobile Railroad Company, approved November 25, 1859,” 


ete., ete. The remainder of the act is immaterial. 


So the statute which we have been calling the curative 
act, styled by the Legislature * An act to facilitate the con- 
struction of the Selma, Marion & Memphis Railroad,” was 
by its very terms made applicable to that railroad company 
under all of its names. 


EFFECT OF CURATIVE ACT. 

In coming to a conclusion as to the etfect of the act of 
1872, we must first ascertain whether the Constitution of 
[86 deprived the Legislature of the power of passing an 
act Which would have the etfect of ratifving (making.valid) 
a contract of subscription attempted to be made in 1870 


under the act of 185%. 


Second, if that question is answered in tavor of the exis- 
tence of the power in the Legislature, we must then de 
termine whether it was the intent ot the Legislature, as 
expressed in the act of 1872, to validate such negotiable 


securities as, under the contracts of subseription therein 
mentioned, had been issu d in pret Miehtaol the subscriptions 
thereby ratitied. 
I. 
As to the power existing in the Legislature in IS72, let 
us ascertain what power the Lecislature had on the woth 
day of April, 1870, the day betore the passage of the ord) 


| 
‘i ? 


dance embodving the contract of sul 
on that day the Legislature had power, by way of amend. 
ment of the act ot | S58. to prov de. Without any vote other 


’ 


seription, because 1 


than as therein required, that the city in subscribing there 

under might issue its bonds in payment of the subseription, 
then it had the same power at the date of the passage of 
the act of 1872; and if, at the latter date, it had power by 
way of amendment to authorize th rot bonds, thet 
it could ratify and render valid bonds already issued 


The present quest Ot) Wiis ds it 7 tj / \ | ha 
(salhradth (oO Mtoe 214 Byeian act fin PSeo. the Lee 
islature of Mississippi had authorized counties to subserib 
to the stock of a certa hh Tadiil cae i} th al a] vote, but 
the act impliedly prohibited th ance ot negotiable secu- 
rities to pay the subseription. In Is71, by way of amend 
ment to the act of 1800, and without pros ding tor any 
other vote than as previously required, the subseribing 
counties Were authorized to issue their bonds in puavinent 

i ti r Which thes 
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grants already made. Second, That the act of 18¢1, in 
authorizing the issuance of negotiable paper, had only 
dealt with the mode ot pavinent : that is, that the ess. vtial 
thing, the thing prohibited by the Constitution (the autho- 
rizing of a county to become a stockholder in a corpora- 
tion), had not been attempted in the act of 1871: that the 
grant of power, the authority to incur the debt, had already 
been made in the act of 1860, and in substance, that the 
act ot 187] merely declared what evidence of debt the 
county should issue of a lability not then incurred, it is 
true, but the incurring of which had already been author- 
ized before the adoption of the constitutional inhibition. 


To sum it up: if the Legislature had power in 1871 to 

authorize Calhoun County to issue bonds to pay any sub 

. scription that county might thereafter make under the act 
of 1860, then it likewise had power in 1870 to authorize 


, sana 
the city of Aberdeen to execute bonds in pavment of ans 
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follows that it had power to ratitv and make valid the 
honds after their Issuance, it bi ing vrranted that the onl|s 
infirmity in the bonds was the lack of that legislative san 


tion atterward riven in the c Irative act ot Is% 
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consent, ercepl ‘ij? conditions. 


Ilere it will be observed that he ascribes the want of 
efficacy in the act of IS72, solely to the intervening of the 
Constitution between it and the objeet it was to cure, which 
Was not merely the absence at the time of the contract, of 
power in the town to issue negotiable securities, to say what 
evidence should be clVven of adebt which the town was fully 
authorized to incur; but the total absence of authority to 
incur il debt at all—to become il stockholder. We think 
we have shown by the Galbraith « ase, supra, that the Con 
stitution did not deal with the evidenee of debt, nor with 
past grants of power to incur such; that it was the future 
crants of power to incur a debt, which were prohibited to 
the Legislature; that the power to become a stockholder 
having been granted to a given muni ipality, prior to the 
new Constitution, and without the condition of a two-third 
vote required by that instrument, it was pertectly compe. 
tent tor the Levislature this reaiter to han 44 the mode Oy} 
payment, to authorize an evidence of the debt to be issued, 
Which should differ from the one prescribed by the original 


act passed, prior to the Constitution. 
At the top of page P40, hie a 
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should dis ‘harce its ital i \ ‘Le ich. Al | that it w i- is? 
as competent todo this by way ot ratification, as by amend 
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act, was not thou 
reason that up to that date no such act had ever been 1) issed 
The date of the curative act is March 16, 1872. and Hetween 
that date and the adoption of the Constitution in 1860, not 
only was there no ge; 
thorizinye counties, cities and towns to extend aid to rai! 
roads, but there was no special act of that kind applicable 
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But: ?. Museatin: (s Wall. 340). where the bonds in ues- 
tion were issued and purchased betore the Supreme Court 
of lowa had construed the statute under which the author- 
ity to execute them was claimed. Wedo not understand 
that But: vo. Museatine has ever been overruled. On the 
contrary, as to the point in question, it has been referred 
to and distinguished, and thereby impliedly approved in 
Supervisors v. United States (18 Wall. }). Sz). 


Was it the intention of the Legislature to make valid 
nevotiable securities in cases where they were issued in 


payment ot stock as a part of the contract of subseription ? 


4 
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A subscription is a contract. If you ratity a subserip- 
tion, then you have ratified a contract. It you ratify a 
contract, you have ratified all of -11 ; OF, CXPPess it other- 
Wise, It is not permitted to ratity a portion of a contract. 
but, it may be replied, that such only proves that the act 
of ratification Was nuvat ry. Not so. We admit such 
would have been the case it the Legislature had said, “we 


ratitv the subscription ind hind led. im express terms, 
* 
*butin doing this we distis to ratitv the bonds 
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or attempted to be modditicd by the parties, as to provide 
for the issuance of bonds. Now we are free to admit that 


in such CuSsesS if Tat happen that the Or nal contract \s 


, - 
binding, while the modificat (>t) is 7 Vall i: that the sub- 


scription may stand, and the bonds tall. But the ease un 
der discussion, as made in the declaration. clearly and dis 


tinetly puts it, that the subseribine and the issuing of the 


bonds sued On ware parts and parcels of one entire contract. 


[f it shoul De alle rec Lyi al dl araty ee that on the 
day Ome, A ad purchased certain property .of bb. and 


did then ana thi re avree » al live r’ hh mpromissorv note in 


} } 


payment ror such property. and that atterward A. Ith yeuTe- 

suance of his. contract of purchase. had executed and de 

livered to LD his promissory note in payment thet 

would not such allegations be interpreted as charg 
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entire contract, a s11 C, INalVis C. +£Beieatttere Trans 
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In the Supreme Court of the United States. 


KATZENBERGER’S SONS, 
v. 
THE CITY OF ABERDEEN. 


Error to United States District Court for the North 
Ti District of Mississippi. 


Brief of SYKES & BRISTOW, Couneel for Defendant in 
E ror 


Strate Lepore Paistr Jackson Mose 


In the Supreme Court of the United States. 
KATZENBERGER’S SONS. PLatxiires is: Error 
THE CITY OF ABERDEEN, Direxpand ix Erno 


ERROR TO DISTRICT COURT OF EASTERN DIVISION OF 
NORTHERN DISTRICT OF MISSISSIPPI 


Brief and Argument of Counsel! for Defendant in Error 
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This was an action of debt - by plainti?! in erroron coupons to 
| 

bonds issued April 26, 18.0, by the citv of Aberdeen, in payment 

of subscription of SC Ci fis Ay) tai ston kK ‘ f th Mi. bape 


Holly Springs, Okolona and Selma Railroad Company 


een: A a ey A 


The authority to issue these bonds is denis We give th 
pertine nt portions of the various Acts of the Ls [ islature, claimed 
by plaintiffs to authorize the issuance of the bond , oth 


Acts which we will refer | 


[ 2] 

“Sec. 16. Be ut further enacted, That the said Mayor and 
Selectmen in council, shall have power within the city, by ordi- 
nance, to levy and coilect taxes upon real and personal property 
by law taxable for State purposes, not exceeding for general pur- 


poses one-half of one per cent., ad valorem, and for the support of 


public schools, not exceeding, altogether, the sum of $20,000 ; 
they may also, for general purposes, levy and collecta tax,” ete; 
“and, also, with the consent, to be ascertained by ballot, of the 
qualified voters, to levy and collect such further taxes for special 


purposes > + + oe may be found necessary from time to time, 
etc.” 

2. Amendment of Feb'y 20, 1867, Pamphlet Acts, 1867, page 
467, authorizing tax for general purposes of 100 per cent. on State 


tax, and taxes tor apecual purposes without election 


rm 


% Amendment of Nov. 15, 1858, Pamphlet Acts, 1858, 
page 221. | We copy this Actin full, it being the law invoked 
in this cause J]. 

“Sec. 1. Bett enacted by the Legislature of the State of Miasia- 
<1ppr, That the Mayor and Selectmen of the city of Aberdeen be, 
and they are hereby empowered to contract with the New Or. 
leans, Jackson and Great Northern Railroad Company, 
or with any other Railroad Compauy, and to subscribe 
in the name, and for the use of the city of Aberdeen, 
as many shares of the capital stock of said company, and upon 
such terms and conditions as they may stipulate and agree upon, 
as they shall deem expedient, not exceeding in amount the sum 


‘ 


‘Sec. 2. Beit further enacted, That the Mavor and Selectmen 


’ : } ‘ e ] ’ aor , ) 
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[3] 


leet a tax on all the property within the corporate limits of said 
city, subject at the time to State or county tax, and upon the 
annual gross incomes of all persons or corporations residing or 
doing business in the corporate limits of said city, to be applied 
to the payment of the aforesaid subscription of stock as provided 
in the first section of this Act; L’rovided, That before such tax 
shall be levied the same shall be approved by a majority of the 
legal voters of said city, to be ascertained by an election held a« 
other elections in said city. 

“Sec. 3. Be ut further enacted, That the said tax shall be levied 
and collected as other taxes of said city, and the tax colleetor is 
hereby required to execute a bond, with good security, to be 
approved by the said Mayor and Selectmen, condifwnal, for faith 
ful performance of his duties as such collector, and that he will 
pay over the monies collected, as directed by the said Mayor and 
Selectmen. And such tax collector shall receive for his services 
one per centum on the amount collected, and no more. 

“sec. 4. Bh. if further enacted. That the erosS amount of the 
annual income of each and every person and corporation residing 
or doing business within the corporate limits of said city, shall 
be ascertained by the said tax collector, who, for such purposes, 
is authorized and required to administer au oath to each person 
or his agent, or the proper otheer of a. poration, a- if >t thre 
amount of his, her or theiz annual in 
fully swearing falsely, as to the amount of such imeome, shall be 
de med guilty of per ury and Pprorh COTS etion thereof, shall tx 
punished asin other cases of perjury, 

‘Sec. O. Beat further enacted, That this Act shall take eff 
from and after its passe. 


\pp ved, November 15, 185s 
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sippt, That the M: yor and Selectmen, of the city of Aberdeen, 
be, and they are hereby authorized to issue the bonds of said 
city, to the amount of one hundred and twenty-five thousand 
dollars, for the purpose of completing, or aiding in the comple- 
tion, of that part of the New Orleans, Jackson and Great North- 
ern Railroad, hetween the said city ot Aberdeen and the Mobile 
and Ohio Railroad,” 

( Sections 2 and 3, regulate the details of the issuance of the 
bonds provided for in seetion 1.) 

“Sec. 4. Be it further enacted, That the Mayor and Select- 
men are hereby authorized to levy and collect a tax upon all tax- 
able property within the corporate limits of said city, and npon 
all incomes, business, or other things now taxable by law, for the 
purpose of paying said bonds and interest.” 

* Approved, Oct, 22, 1866. 


Amendment of August &. 1870; Cunder Constitution of 
18a) Pamphlet Acts, 1Sat. pubis S46). 


sec. 2. Authorizes subscriptions to stock in Railroad Compa 


nv. op a two-thirds votein tavor thereof, 

Sec. O. Provides for the election to be ordered on petition of 
2 voters 

he }. Aut! rizes bord with Interest eCoupons fo he ested 
to pay the stock so subseribed, and for the assessment and col. 
| ong thon a - tax. * fy ’ Time f Lite - cr prea Inter st fis if falls 
due, “and to extinguish the bonds as thev respectively fall due 

These last two a of © 22, 1966, and Aug. * 
S70. are not cited as being claimed to confer any authority ft 
ssue the b : controvers this suit, but only bv wav of 


The Declaration claims authority from the Aet of Now. 15, 1858, 
copied in tull, supra, (under the clause authorizing contracts Xe., 
With ‘‘any other Railroad Company.”) Our demurrer, which 
was sustained by the Court, denies the authority claimed, and 
sets up other objeetions to the validity of the bonds sued on, 


We do not propose to burden the Court with either volume of 


argument, or array of authority. The question has been present 
ed so often, that we may assume the Court is thoroughly satu- 
rated with it, and we don't think there can bye cmorrpe’e ive f a chee 
involving the validity or regularity of a Municipal Railway Aid 
Bond, that has not been practically settled in) some of the di 
CISIODS, from Kner (io. v. Aspinwall, 2 | Ilo . deended in) ]s »- 
down to Merchants Bank v. Board of Freeholders, decided Now. 16 
1885. and not vet reported. 

We take it to be settled that, in absence of « 


municipal Cc rporations t) issue Commercial perper ith discharge | f 


rpress authority te 


legal obligation, that authority will never be raplied, in the 
lowing cases, 


1. Where it is not reasonably necessary 


>» Where « mtemporaneous legisiation amd financial histor 
show the issuance of commercial securities was not eontemplat 
by the Act authorizing the incurring of the obligation, but that 
come other mode of payment waa contemplated 

>. Where the authorizing Act pre- wes another and dith- rent 
mode of pavinent, 

1 And, a fortert, where the mode of payment 
t thor ey Act is commercially ' , 
with ft ssuanece Of Commercial «= 

\ Linese@ Circumstances t t m ‘ 


he it 


| 
: 
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by simple taxation, and the money paid therefor, was used in 
grading and buying the iron for a section of said road, adjacent 
to the city. This was in 1859 and 1860, 


I] 


Up to the year 1866, we look in vain for any legislative author- 


ization of issuance of bonds or commerecal securities in aid of 


railways or other public works, by the Mississippi Legislature. 
In many instances, counties and towns were authorized to sub- 
scribe capital stock in limited amounts, but the first instance of bonds 
being authorized, is the Act of October 22, 1866, copied supra, 


authorizing the City of Aberdeen to issue bonds to complete an 


important section of the very Railroad named in this Aet—-the 


New Orleans, Jackson and Great Northern R. RR. From the 


action of the Legislature, we may assume that this body did not 


construe ‘the power to contract with the New Orleans. Jackson 


and Great Northern Railroad Company, contained in the Act of 


1X58, as empowering the city to issue commercial paper, as the 


only object of said AGt is to conjer that power. 

Up to 1866, Railroads had been built in’ Mississippi, in som 
instances, with the aid of counties and towns along their lines, 
but no bonds or other commercial paper had ever been issaed; 
the aid extended, or the capital stock paid, Wis hy simple fara 
fion., 

By the 16th seetion of the charter of 1854, a method was pre- 


scribed for the authorities of the City of Aberdeen to raise money 


for ordinary city purposes and public schools, and also for any 

ral tie Ue and this method was bw aimp/l taration the epee 
/ purpose | 1 1 l tor ve the « n of a popular 
vote bef the tax thd be lewied 

Tiiteioe ittof keh ry Je] Live 
raising the limit of tax forg io opurpose, and abolishing 
the conditi fa popular election for tax for a special purpose 
still contines the method to f 

It ja vin August, 18,0. after the new constitution f 1870 
went into efleet, and after t bond é ed that the Legi-la 


a4 
ture authorized the city to issue bonds in payment ot subserip- 
tions to stock of Railway Companies, Act of August &, 1870, 
cited supra. 

We submit, therefore, that contemporaneous history and legis- 
lation establish the fact, that no authorization of commercial 
paper was in the legislative mind in passing the Act of Nov, 15, 
1858, but that the method contemplated was that by which the 
city wasalready empowered by law to raise money for ordinary 
and extraordinary purposes— simple taxation. 


IIIf 


This view of the Act of November 15, 1858, we submit, is 
overwhelmingly sustained by an examination of the Act itself. 

By the Ist section power is given to the city to contract with 
the New Orleans, Jackson and Great Northern Railroad Compa- 
ny or any other Railroad Company; and to subseribe $100,000, 
or less, of capital stock “upon such terms and eonditions as 
they may stipulate and agree upon.” 

There are here two separate clauses: the authority ti. ** con- 


tract” with any Railroad Company; and the power to swheeribe 
Capital rfock. 


It was claimed below by counsel for plaintiffs, that the power to 
contract necessarily implied the poWer to issue comme reial secur: 


ties ; and it was earnestly argued that this view was sustained in 


Lomd: P. Supervisors, }t Wall. t) In faet tliis « stituted this 
stre ngth of the argument of counsel for peda ntifl in the lower 
eourt. But. since the argument of this enuse below, this court 
has exper esl) held. in Claiborne (. Brooks, 111 0°. S. Rey pen. 
that a power ina municipal corporation to issue commercial pa 


per will yor bee if plied fr an leg eintive a ither cv? F eonfrart for 
anything. Ave on page 41%) 


; 
; 


The bonds in that case were issued in payment for a court 


* ** " : " 

house for Claiborne county. an | the statute authorize j the coun 
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or improvement thereof;” also, “to contract for and superintend 
the erection of the new jail and court house.” 

This court held that these statutes did not authorize the issu- 
ance of commercial paper, arguing (page 406) that if it did, 
counties generally having power to contract for ordinary county 
purposes, would be alllowed to flood the market with commer- 
cial paper against which they could set up no defense. ‘* Our 
opinion is, that mere political bodies, constituted as counties 
are, for the purpose of local police and administration, and hay- 
ing the power of levying taxes to defray all publie charges cre- 
ated, whether they are or not formally invested with corporate 
capacity, have no power or authority to make or utter commer- 
cial paper of any kind, unless such power is expressly conferred 
upon them by law, or clearly implied from some other power ex- 
pressly given, which cannot be fairly exercised without it.” 

And in the same case—- m page 410—the court say that in 
Lynde v. Supervisors, the authority to issue bonds was expressly 
based on the power to © horrow money, without which power the 
bonds would have been invalid. 

But, besides the power to contract, there is the power to aub- 
eribe to the capital stock ‘on such terms and conditions as they 
may stipulate and agree upon,” 

The ‘terms and conditions” apply to the «uhseription and not 
to the manner of securing payment. The act does not say 
“payable in such manner’—or ‘‘evidenced by such securities,” 
but, *’ subscribe as mi ny shares, and on such terma and conditions, 
ete.” 

‘* Terma,” clearly refers to the fume of payment, instalments, 
calls, notice, ete. 

‘Conditions,” refera to such stipulations as might be insisted 
upon with reference to the location of the road, the expenditure 


of the monev, ete. 


i ( virtis (>. I; ‘}, 2 24 HL ' $.) Pe the he visiative auth rity: 


was ‘‘to make pa ent such terms and wh manne as they 
might think by at. A lin another | irt of the same Act ** bo» la’ 
were mentioned, a fact which the eourt dwel] upon, in affirm: 
ine the authority. to issue bonds: pages 446. 447 
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Again, the principal and interest on the $100,000, of bonds 
issued in this case would amount to more than $200,000, al- 
though, the Act limits the amount to be paid, to $100,000, 

This cannot legally be done. 

Wells v. Supervisors, 102 i IS. thee, 

but, if there were any doubt as to the meaning of the Ist see- 
tion of this Act of Nov. 15, 1858, the sueceeding sections eflectu- 
ally solve and settle it. Provision is there made for the levy and 
collection of a tax, ‘* to be levied and collected as other taxes of 
said city,” to pay the subscription of stock provided for in the Ist 
section, upon an election to be held. Here, then, is a plain, sim- 
ple, usual and effective way for paving the stock, provided at the 
same time and by the same Act as the authority to subseribe 
This exclucde . the ile it of beoomels, 

Welle v, Supervi ors, 102 U. 8. 625. 
Wilson Co. v. Bank, 105 U. S. 777 
Counsel for plaintit? below insisted that the decision in| Wells 


: , : , , 
Shie rvieora, supra, turned whol Voorn tlre pr Vision of thie “eftntute 
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But the proviso in the 2nd section of this enabling Act of 
Nov. 15, 1858, is entirely inconsistent with, and completely 
negatives the idea of commercial paper. 

The section provides that a tax shall be levied and collected, 
“to be applied to the payment of the aforesaid subscription of 
stock as provided in the first section of this Act; Provided, That 
before such tar shall be levied, the same shall be approved by a 
majority of the legal voters” at an election, &c. 

This isa wisely cautious, though singular, proviso, as applied 
to the payment of even a naked subscription of atock. As ap- 
plied to negotiable bonds, it is preposterously abeurd. 

The Court will perceive that the election is not a condition 
precedent to the moking of the subseription, but only to the levy 
of the tax to pou if when made, * Provided, That before such 
tax shall be levied. &e. 

The authority to subseribe is absolute and unconditional. But, 
when it comes to levying and collecting a tax “to be applied to 
the payment ot the aforesaid subseription of stock, as provided in 
the first section of this Act,” the legal voters must pass upon it. 

The Mavor andl Selectmen vote the subscription, The quall- 
fied voters vote whether a fax should be levied to pay it. 

Now, as between the Railroad company and the city, this pro- 
viso can work but little inconvenience. It might well be (as was 
in fact understood) the intention of the Legislature to hold the 
right of election over the Railroad company tn ferrorem to en- 
force performance of the ‘‘conditions” upon which the subserip- 
tion Was made. 

If there was only a subscription of stock, between the City and 
Railroad Company, the proviso could work no harm. If the tax 
was voted, the subseription was paid. If it was not voted, the 
Company cannot complain, for it took the subscription with the 
knowledge of the condition imposed by the law, and the only re- 
sult is, that the city does net get its certificates of stock, and the 


Railroad Company does not get its mones Before the election. 


e* 


et & 
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the liability on the subscription is inchoate. The voting of the 
tax completes it. 

But, to hold that the first section of the Act authorizes the 
issuance of commercial paper, negotiable bonds, importing an 
absolute obligation to pay, scattered over the country into a 
thousand hands, and vet, that the 2nd section of the same law 
gives the legal voters the right to vote that no tax shall he levied 
to pay them, is simply out of the question. It is shocking to the 
cominercial sense of the country. 

It will not do to say, that if the first section authorizes bonds, 
the provisions of the sseond section do not apply, for the vote is 
to be taken as to whether a tax shall be levied ‘* to be applied to 
the payment of the aforesaid subscription of stock asa provided 
in the first seetion of this Act.” If, therefore, bonds are “ pro- 
vided in the first section of this Act,” their payment is to be 
voted on. 


The proviso then, being utterly inconsistent with the idea of 


commercial securities, and another mode being plainly provided, 
we submit the authority to issue bonds cannot be reasonably im 
plied. 

We, therefore, contidentls submit, that the Act of November 
15, 1XOS, does not—either expresslv, or by implication, author. 


ize the issuance of the bonds sued and no recovery can he 


, 


had Upon them or the interest coupons atta hel 
‘ 


But, admit—for argument’s sake—we are wrong, and that the 
first section does authorize the May r and Seleetmen ths peete 
bonds. The declaration is vet fatally defective, in not averring 
an election, as condition precedent to liability, under section 2, of 
the Act. 

The truth is, that no election was ever ordered or held. and 
that when the homes ened or) were “stp the erty coun i] vere 
ignorant of the existence of thie Act of November, 


appears from the recitals in the bonds, and were acting undera 


strained construction of the eonseolidat. harter. and the Amend 
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The doctrine of Linco/a v. Iron Co., 108 UL. S., 412, does not 
apply here, as there the condition precedent, was to the issuance 
and orginal validity of the bonds ; and it was held that, being 
prima facie binding, the plaintiff need not aver performance of 
conditions precedent, but the defendant must set them up by 
plea. 

Here, ( granting the power to exist ) the Mayor and Select- 
men are empowered to msue the bonds without any precedent 
election, Under the first section, the subseription is made and the 
bonds éssued strictly according to law; they take their place in 
the market as. authorized commercial obligation; and, vet, the 
city is not bound to, pry them. No judgment can be rendered 
against her on them, because, until an election has been held, she 
cannot be held //a//e to pay them. He, who takes these securi- 
ties in the market, takes them with the knowledge that, however 
legal their éssuance, their pogment depends on a subsequent elec- 
tion by the legal voters. 

No judgmeut can be rendered against the city, for a judgment 
always pre-supposes a liability to pay. Courts will not do a use 
less thing. It will surely not be contended that we should suffer 
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a judgment against the city, and then order an election, and 
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utter incongruity of the claim, that bonds are authorized by the 
first section of the Act.) 

This being the case, to establish the liability of the city, the 
declaration should have averred a subsequent election, at which 
a majority of the legal voters authorized the levy of a tax to pay 
the bonds, ‘* whereby the city became liable to pay them accord- 
ing to their tenor and effect.” 


_@ * 


But, admit we are wrong on the foregoing prop sition. and that 


the election is a condition precedent to the «sunanee of the bonds 
sued on, this is still more fatal to plaintiffs declaration and case, 
because the bonds and the declaration together, show afirmat 


‘ - 
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ly, ( What is the truth ) that mo election was ever held. This is 


pot the case of a mere aheence of recital, as in case of Merchant's 


ker. hiatnge Nut. Rank v. Board of Freeholders. decided Novy. 16 
ISS, 6 Sup. Court Reporter, page &®S, but these bonds recite 
on ther face, that they were issued under amd pursuant to an 
* ordinance pL d hy the Maver and Selectmen of said « rv, On 
the 2ith day of April, 1870," and this ordinance i nin 
full in the declaration, and it does 1 f re ré reven 
mention anv election Jie ® ap , ' stout 
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But, it is claimed by plaintiff, that all the original invalidity 
of these bonds has been cured by the Curative Act, of March 16, 
1872, Acts, 1872, page 314, section 4, which reads: — 

‘ Be it further enacted, That all. subscriptions to the capital 
stock of the said’ Selma, Marion and Memphis Railroad Company, 
made by any county, city or town in this State, which were not 
made in violation of the Constitution of this State, are hereby 
legalized, ratified and contirmed.” 

(It is admitted that the Selma, Marion and Memphis Railroad 
Company, is the same asthe Memphis, Holly Springs, Okolona 
and Selma Railroad Company, with a new name, ) 

The answer to this claim is easy: 

1. The intention of the Legislature to confirm and ratify the 
illegal issuance of these void securities cannot be ascertained with 
certainty from the language of the Act, which is too vague to 
form the basis of so important an authority as that sought to be 
deduced from it. 

Hayes v. Holly Springs, 114A U.S. 120. 

2. The Act says nothing about bonds and coupons, but, only 
leyalizes the suiseription of stock. The object is plainly to cure 
irregularities and illegalities in the subscription, and does not 
pretend to enlarge the authority originally given. 

Hasbrouck « Mialwraukee, 15 Wisconsin, 37, 40. 

3. Where an election is required, the Legislature cannot, by 
curative Act, dispense with it. 

Fast Oakland v. Skinner, V4 U.S... 258. 


(bfuuree '*. fe Ans. ‘44 ga ‘s 70. 


1, A curative Act can never validate any void proceeding un- 
der a former law, unless, at the time of the passage of the cura- 
tive Act, the Legislature could, by an original law, have given the 
same authority as was given by the former law. But, in IS7TRL 
the Legislature of Mississippt could not constitutionally have 
passed this Act of November 15, 1858, on account of the prohi- 
bition in See. Ll4. ef Ar’. 12, of the Constitution of 1870, forbid- 


1 did not require a fico-third’s vote, 
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instead of a majority, as tu the Act of 1858. This) subscription 
was made.and these bonds issued after the Constitution of 1870 
went into effect. The Legislature then, being without power to 
pass the original law, could not validate void proceedings under 
it. It would be in effect passing a law authorizing a subscription 
upon a mere majority vote. 
Grenada Co. «. Brogden, 112 U.S. 261, top of page 26%, 

». The reference in the curative Act to the Constitution, 
“not made in violation of the Constitution,” shows that the Aet 
referred alone to subscriptions made under enabling Acts passed 
since S78), under the new Constitution, (the old Constitution 
containing no provisison whatever on the subject.) 

This construction has been given to the Act by the Supreme 
Court of Mississippi, whose decision will be binding on this 
Court. 


Sykes ?. Columbus. oO Miss... Ilo. 


was. 


} 


The other grounds of demurrer, we will pass over brietly. 

l. The first section of the Act of November 15, 1858, does 
not wame the Memphis, i{ ily Springs, Ok Jona and Selma Rail 
road Co., which was not then in existence Unk ««, then, that 
Company is included in the expression ‘‘any other Railroad Com 
pany, the mght of the « ty tos theerife to its « upital eteck, «lid 
not exist. We submit that by a fair construction of the Aet, it 
must be taken to mean ‘‘eruting Railroad Companies.” It) was 
nimitted below, that some limitation must be understood thes 
wise, the city would be empowered to subscribe capital stock to a 


Railroad Co. in China, incorporated in A, ]>, eve, 


' 


5 , , 
unreasonable that the le isis 
nie,” meant other Railroads «;vadem generu, as the one named, 
the Ni ) ()rieans, Jackson and Cerent \ rihern: t! At ia. waif “ile 


then incorporated, and running or located through or near to the 


city of Aberdeen. 


VM. 


@ iF 
ent from this. The Act in that case was passed to extend to fu- 
ture roads, the benefits of a prior Act, which ‘‘shall include” 
“any other Railroad Companies,” (which shall be, ) “duly ineor- 
porated and organized for the purpose of constructing railroads 
leading from the city of Milwaukee.” 

Each law must be construed according to its own language and 
by the light of well-known circumstances surrounding its passage. 

It is certain that the party most interested, the city of Aber- 
deen, never construed this Act to include future Railroads. The 
recitals in their homds reter alone to the qe neral charter, and not 
to this specific Act. 

2. The Memphis, Holly Springs, Okolona and Selma Railroad 
Company was never legally incorporated. The Act of February 
27, 1867, Pamphlet Acts, IS67, 655, purports to revive and 
amend an “Act to Incorporate the Memphis AND Holly “Springs 
and Mobile Railroad Company, approved November 25, 1854." 
Nosuch entitled Act exists. The only Act at all similar is “an Act 
to incorporate the Memphis, Holly Springs and Mobile Railroad 
Company, approved November 25, 1850," Aefs 1859, pave Ol. 
The lboady of the Act dow s not correct the mistake, The Variance 
is fatal. It is, in thiscase, not a mere false demonstratio, but 
a material misrecital of the name and date of a law, which is at- 
tempted to be revived and amended. 

True, the word ** AND,” in the recited tithe meens the same as 
the comma in tho real title, but it is not a cy uu stion of me ining, 
but as to what the Act is enfif/e/. 

Nouth Ottawa v. Perkins, 04 UL S.. 620. 970. 

The date, ** November 25, D854." is not a mere niis-print in the 
pamphlet Acts, but reads so in the engrossed and enrolled law, as 
the same appears on file in the office of the Secretary of State, of 
Mississippi. 

>. But. if the Legislature did intend to revive and amend the 
Act of Noy. 25, 1859, and if we may presume such intention, the 
isiative usurpation, The Act of Felb’y 20, 1867 ( Pamphlet 


‘ ET ag » Oc , os $0 » of ce! sé “¢ ] 
Acts, Real? pred re Oy. 9.) comnmences, alter the title section | 
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reviving and amending Act was void: it was a clear case of leg- 


bh. ft enacted hy the Le gestalt © eof he Slate of Mirastsscpepee, 
That the there recule f A f by : ane t] e* mibtine Is it ‘ bey revive df 
and that the stvle of said Railroad Company shall hereafter be 


known as the Memphis Holly Springs okolonua and Selma Raal 


road Company ; ¢ud.as manu of the original corporatcrs ave 
now dead, that N. B. Forrest James Elder, J. W. ¢ lapep serned 
oOo Others tovether with those who may hereafter become «tock 


holders, thie ir stheeessors. ete. ~tiall be “ialel ¢ Tpeoral re. 
The Act of November 23. PS850 purporting to be thus reviwed 
and amended Aets DSoat, pr iy DE}, provides In seetion DT, fer 
' perp tual suceession.” in seetion 4) ter other puarttes breevorming 


stockholders. in section 3. how the <toek <hall be transferrablh 


The Levislatur reserves Tis peewee fer Trottistet Cfties Tetaticlitne 
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IN THE 


Supreme Court of the United States. { 


KATZENBERGERS SONS. PLatntires IN: Ernor. 


é 


THE CIPY OF ABERDEEN, Derenpant In: Error, 


Error to the Distriet Court of the Eastern Division | 
of the Northe Tui District of VWissis Seppe. | 
BRIEF OF | 
BANTER Mek ARILAND. 
! Bs 


flr Corxse. Por Derr sDaN Hem 


IN THR 


Supreme Court of the United States. 


KATZENBERGERS SONS. PLAINtTiIFEs IN ERnon : 
THE CITY OF ABERDEEN, DEFENDANT IN Error 


i) fal AT the District (lourt or fhe Keats tg di ay Paindioh 
of the Nor the Thi District of VWississippi 


Brief of Couneae! for Defendant 


Plaintiff in Error sned the defendant ino error upon 
coupons to bonds issued by defendant ino payment of 
a $100.00 subseription to the capital stock of th: 
Memphis. Holly Springs, Okolona and Selma Rat! 
road Company 

There was a demurrer to the declaration, which whe 
sustained andthe suit dismissed, from which judgmen, | 
this appeal is prosecuted 


The principal point raised by 


+) 


- 
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want of power in the city of Aberdeen to issne the 
bonds. 


The charter of the City is consolidated ino the Acts 
of 1854, p. 216. There was an amendment tn) Novem 
ber, IS58,—Aets 1858, p. 221,—as follows - 

SeceTioN |. Be ihenacted hy the Legislature of the State of 
Vississipyt, That the Mayor and Selectmen of the city 
of Aberdeen be. and they are hereby empowered to 
eontract with the New Orleans, Jackson and Great 
Northern Railroad Company, and to subseribe in the 
name, and for the use of the city of Aberdeen, as 
manv shares of the capital stock of said Company, 
and upon such terms and conditions as they inay stip 
date and agree upon, as they shall deem expedient, 
not exceeding in amount the sum of STOO 000. 

Smee. 2. be tt further enacted, That the Mayor and Se 
lectmen of said city of Aberdeen, are hereby empow 

ered tolevy and colleet a tax on all the property with 
in the corporate limits of said city, subject at the time 
to State and county tax, and apon the annual gross in 
comes of all persous or corporations residing or doing 
business In the corporate limits of said city, to be ap 
plied tothe payment of the aforesaid) subseription of 
stock as provided in the first seetion of this aet; pro 
rided, Vhat Dbetor suche tan shiall be | Spe thre siillie 
shall be approved by a majority of the legal voters of 
said city, to be ascertained by an election held as 
other elections in said CItS ) 

Seo. 3. Be it further enacted, That the said tax shall 
be levied and coliected as other taxes of said city, and 
the tax collector is hereby required to execute a bond 
with good security. to be approved by the said Mayor 
and Selectmen, conditional, for the faithful perform 
anee of his duties as such collector, as directed by the 


Maven rnd Selectmen And sneh tax eolleetor 


;* 


Pr a Te ee Cie 


(3) 


shall receive for iis serviees one per centumoon the 
amount collected, and no more 

Smee. 4d. Be it further enacted, That the cross amount 
of the annual Income of each and every person and 
corporation residing or dotng business within the eo 
porate limits of said ¢itw. shall be aseertained by the 
said tax collector, who, for such purpos is atithorized 
and required to adininister an oath to eaeh person. on 
his aeent. or the prrerpret officer of as Tporiatiot as ot 
the amount of his, ler or their annual tmeome: and 
any person willfully sweartiy falsely. as tothe amount 
of such dneome, shall be deemed guilty of perpury. and 
pon convietion thereof, shall be punished as im othe 
cases of perry 

SEC. Oo. Beit) further enacted, That this Aet shall tak: 
effect from and after its puassacge 

This amendment is relied on as giving power to ds- 
sue the bonds. Thueere are other amendments buat more 
tending to uphold the bonds and coupons invelved 

The Aet confers no author CV Ubpeel | CULV fer Isstie 
these negotiable securities. Tt merely “empowered 


the Mavor and Selectmen “to contract’ with the eom 


peat hamed. or with anv other Railroad © TEL pRATE 
“and to sudbseribe in the mame and for the use of the 
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tion might be upon sueh “terms” as to installments, 
and “conditious — precedent to the right ic. paVvinent iis 
the parties should “stipulate and agree upon,” 

That much authority was clearly given, if the act is 
valid, but not the dangerous power to issue negotiable 
securities in payment of the subseription. Payment 
by taxation is specifically provided for—See. 2——which 
is exelusive : ) 

Wells v. Supervisors, }ow l Ss. 25. 
Wilson Co. v. Bank, 103 ib. 777; 


“the money to be applied to the payment of the afore 
said subscription of stock “as provid: if four aT thie first 


section of this act.” not to bonds. 


This COMSTrUCTION is enforeed bya il view of public 
sentiment. and the legislative and judielal tendenetes 
in Mississippi relative to aid by counties and towns to 
railroad corporations at the time of thre Passage 1 
November, Sos, of the Act in question Whilst in a 
few instances counties and towns lad been authorized 
to subseribe to capital stock, it Was nearly ten vears 
later, and after the civil war, before they were permit 
ted to isste bonds Acts [S866, p. Sb Jud cial eon 


struction was sfriecti fil, is. and is vet 
Nijhe = WW. Mayor. ) Viss. / AT 


Read in the light of cotemporaneous history bens 
Ing Hpon the subject it is manifest that there was no 
Intention by the legislature to confer authority to issue 
negotiable securities Im pavement of the snubs ription 
authorized 

The argument below for plaintiffin error went main 
Iyviupon the theory that the power given to contract 
earned by implication anthorityv to issue these negoti 
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the case principally relied on in support of that view 
This court has repudiated such a construction of that 
Caste. 


CQlathorne Co. er. Brooks. 111 U. S. 400. 


In a few exceptional causes, suchas Curtis Cu. vr. But. 
ler, 24 How. 435, and some others, the language of the 
particular act has been construed to confer power te 
issue bonds, but never that the mere power to eontract 
carries authority to issue them. The question in this 
Class of cases Was what was intended by the Aets, and 
the construction In each case was but the statement of 
what Was meant by the language used. They are not 
cases determining what powers are (mplied by law but 
such only as Were eXpressly given by enactments. 
they coustrucd enactments, and did not decide what 
powers Were Implied from others expressly conferred 

The rule in regard to implied powers resulting 
counties and towns to issue negotiable securities tin 
Often been stated by this court to be such as wer 


ee ssary 
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The Supreme Court of Mississipy holds a 
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The proviso to the second seethon is wholly in 
sistent with the view that the Ve tifers prerwWweet 
sth necotlhatle sere urilles it om piaivers Trae RpOpPr ey cal 
amajoritv of the legal voters of the citw te the f 
lery. Their disapproval of the | vonld defeat pra 
mentof bonds previously issued 1 nld mot tea 
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This proviso is not to the first’ section, which gives 
the power to subscribe, but to the second, which gives 
power to levy and collect taxes to pay off the subserip 
tion. The officials are empowered to swbserihe without 
the approval of the voters, but can levy the tax only 
in the event the same is approved by them. The act 
cannot therefore be construed as though the proviso 
were to the first instead of the second seetion, thereby 
obviating the difficulty just suggested by obtaining the 
approval in the outset to the subscription itself in leu 
of the supervening tax levy. This would be a violent 
wresting of the proviso from its place and import, and 
will not be done to save these bonds and coupons. 


The proviso, although unusual, can Keep its place, 
if the view is taken that power is given by the aet to 
make a contract of subseription only, which could not 
become “a clean obligation to pay denuded of all equi 
Hes in the hands of purchasers.” 


The curative statute, pamphlet Acts, ‘S72. }). S14. see. 
4. does Tia? apply Ti) these bonds and COUPOLS., 


|. It refers to defective svfseriptions, and not to void 
bonds. <A defective subscription might be cured by 
this act, yet bonds issned without authority in pay- 
ment thereof remain void. It does not enlarge the an 
thority viven by the original act 
Haves v. Holly Springs, 114 U.S. 120, 
Hasbrouck v. Milwaukie, 13 Wis. 37, 46. 
2 Curative acts do not dispense with elections when 
exacted by the original act 
East Oakland v. Skinner, 94 U.S. 258 
Ottowa v. Perkins, ib. 270 
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3. Wher the so called curative act Was passed, in 
ISTO, the legislature had no power, under See. 14, Art 
12, of the new State Constitution, to pass an Act with 
the provisions of the Aet of 185s. as to a majority 
vote. The seetion requires a two-thirds vote. and any 
act requiring a majority only would be uneomstitu 
tional. 

This subscription and these bonds are subsequent to 
the adoption of the new Constitution of TS70.0 The 
constitutional requirement would be evaded by apply 
Ing the curative act to them. 
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(grenada Co. v. Brogden, 112 U.S. 26) 


The Supreme Court of Mississipp his hherlad flacat this 
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curative act applies alone to subseriptions made under 
acts passed since the adoption of the new Constitution 
Svkes vo Columbus, 55 Miss. 11 

Other points made by the demurrer are tually dis 
cussed bth the brief of assoclite Collbsel, and Will treet 
De repeated here 

lt is respectfully submitted that the judument should 
be affirmed 
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VESTA L. 
Exhibit “A,” referred to in plaintiffs bill, is in the words and fig- 
ures following, to wit: 


‘ This deed, made this 20th day of October, IST70, between Albert 
Laidley and Vesta, lis wife, of the first part, and ©. P. [luntington, of 
the second part, witnesseth: That for and in consideration of the 
sum of forty-seven thousand and five hundred dollars, the reeeipt 
whereof is hereby acknowl: Lor dd. the sid parties (rl thie first pearl do 
hereby grant and COnVeYV unto the sd party of the second part threat 
certain tract of land situate in Cabell county, West Virginia, con- 
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: Hluntington and Albert Laidley: thenee southerly and with the lin 
of sd Huntington to the corner of sd Tluntington, Latdlev, and P. © 

Duttington: thence westerly with thesouthern lineots'd Latdles 


‘ . . ; . ; | ’ - } 4 » ; ‘ 
3 tricttothe tneot the tract formerly owhed by \ an ot] nertom: 
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STare or West Virginia, | Tr 
Cahn li County, } 


I, Joseph S. Miller, a notary [public] of said county, do cer- 


IS tify that Albert Laidley and’ Vesta Laidley, his wife, whose 


hates are stoned Othe writhhe above beariheg date on the 
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2th Lavy of July, BYL) have this dav ACK DOW Leapere dq thie “ible by fore. 


The in my said county, cand thr sad Vesta Laidley, Wile ol =i 
Albert Laidley, being examined by me privily and apert from her 
sald husband, and having the writing aforesaid fully) explained to 
her, she, the sald Vesta Laidley, mknowl ded tha <A \\ rittnyg lo 
be her aet, and declared she had willingly exeeuted the same and 
does not wish to retract it 
lor may hand thiis oth dav of Jui ,1S.0 
: Joss. MILLER, 


(sive Ulich 
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going deed, and acknowledged the signing thereof to be his volun- 
tary act and deed for the uses and purposes therein mentioned. 
Ih testimony whereof | have at reunto subseribed my hiatc ania 
allixed miy seal (jt) the day ana Voaur aforesaid 
THO. J. WAYSLIP, seat.) 
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STaTve oF West VirGinta, County of Cabell : 


2 Personally came before me, the undersigned, recorder of 

the COUNTY and State alore suid, Sarah 8 Cy. Pennvbacks i. wit 
of the above-mentioned Jobn Pennybacker, & party to the foregoing 
deed, and being examined by me privily and apart from her husband, 
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and bavin: 


ad the deed aforesaid fully « x plained to her, she, the said 
Sarah TL. G. Pennybacker, acknowledged that she had willingly 
ot PL BL d. seal cd, carnal Le livered the Siilnie, canal Wish | not to retract it 
Given under my hand and seal this 25th day of February, IS70 
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executed by Willian DP. Tolderby to said ©. PL Huntington (de- 
scription omitted.) 

Twelfth. All that certain tract of land which, in a certain deed 
Xt cuted by i. >. Holderby and C. A. Holderby, his wife, to said U. 
¥ fluntineton, Xo. (ad scription omitted ). 

Thirteenth. All threat certain tract of lana which, in it certain deed 
executed by s, Harvey Pouge and Sarah | eR lis wife, to said ©, r. 
Huntington, &e. (description omitted), * * * together with all 
and singular the tenements, hereditaments, and appurtenances to 
the said several tracts or pareels of land belonging or in anywise 
appertaining, and the reversion and reversions, remainder and re- 
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of different States, namely, between your petitioners, who are de- 
fendants in) sald sult, and the plamtil; that the said controversy 
exceeds, exclusive of costs, the sum or value of five hundred dol- 

lars, and that the said controversy can be tully determined 
{| between your petitioners, defendants and the plaintiff, and 

thot Vi stil Laidley, thie plarmatill, Was al the time of the COll- 
mencement of said suit, and still is, a citizen of the State of West 
Virginia, ancl that Your py tithone rs were iat the time ot the COlLl- 
mencement of said suit, and still are, citizens of the State of New 
York. Your petitioners offer herewith a bond with good and sufhi- 
cient surety for their entering in the district court of the United 
Siates for the district of West Virginia, sitting at Charleston, and 
exercising circuit powers, on the first day of its next session, a copy 
of the record in this suit, and for paving all costs that may le 
awarded by said district court of said court shall hold that this suit 
was wrongfully or improperly removed thereto 

\nd your petitioners pray this honorable court to proceed no 

farther herein, except to make the order of removal required by law, 
ana to acct prt thar “ald Surely ania boned, anid Cain thie record hye reddi 
to be removed into said district court of the United States im and 

for the district of West Virginia. sitting at Charleston. 
bz And your petitioners will ever pray, &e. 

U. P. BHUNILIAGEOR. 

MLIZABR TIE PUNTINGTON, 
WAM. TL. THOGEMAN, Atorn 


VESTA LAIDLY -¥S.. ¢ 


moved he court to re nian thiis Cit] 


COUTLEN 


And at another dav. to vit. at | 


SeGe 686 €8 i 


for the district of West Virginia. held 


ISS? 


This day came the parties, by t! 
complainant, Ir James ia iin Wii. 


Court to re beecanied thits ecnuse to the 
frome why Ther if ciate: te which Phheelies 


Is taken to consider thereof. 


And atanother dav to wit 
1 | States for thre district of West 


+ 


Saturday, November 11, [Ss 


‘TI rr en , caeves +} of 
SBE LSet J Cilbiie ceerilidl ctit | ii .% 
, , , ° . 
pron the Complaihants mieblon ent 
; ’ : 
Peerriiitiel Liye ciitl=¢ Ten Chae i 4 i 4 i] 
; ; 
It Cuataie bnaivibee beeen [tl v. sbrertiied 
; . 
ties and Considered by the court, thy 
: ' 
CCOPAIINGIV overrilict siliel Tobie imi 
' 
{ «btant Ler sil i ciTe i t court of © gato 4 
exXcepot i 
> : " 
Lond thereupon the cdetene t~ 1 
" , i 
argue the demurrer leret ) 
! " . 4 ; eB ; ‘ 
' ’ jt] a ghee . 7 | 
, 
i? i | ! 1 tive 2 j ¢*] i] I 


NX TINS reeN | 


prrie’s )- | 
' 
’ ' '? 
Ci itieel 
; ; . 
' 
7 ' ’ ffi 
’ ; ’ ; 
; ; Acili ‘* 
. ; 
t ' 
‘ | 
’ ’ 
’ 
‘ 
{ ; 
' 
: 
a , 
+ 
‘ ; ‘ 
‘ 
; " 
‘ 
i 


I OO 


A) VESTA LAIDLY Vs. C. P. HUNTINGTON ET AL. 


doth certify that the property involved and in controversy inthis 


suit is of greater value than 385,000. 


> 


The bond referred to 11) the foregoing order Is 1) the words and 
fivures following, to wit: 


Bond. 


Know all men by these presents that we, Vesta Laidley and James 
I. Brown, are held and firmly bound unto the United States of 
America in the just and full sum of two hundred dollars, for the 
true payment whereof, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jolntly, severally, and firmly, 
by these presents. 

Sealed with our seals and dated this 10th day of May, ISS5. 


The condition of the above obligation Is <uch that whereas the 
above-bound Vesta Laidley has obtained from thas judge at the djs- 
trict court of the United States for the district of West Virginia, at 
(Charleston, an appre to the Supreme Court of the United States 

from the decision of the said district court in the chancery 
vi cause of Vesta Laidley avalnst } * Lluntineton WN others 


Now, therefore, if the said Vesta Laidley shall prosecute to 


effect the said appeal to the said Supreme Court, and shall pay all 
fees due and to become due to the otticers of thus court, then this 
obligation to be void: else to remain in full force 
VESTA LAIDLEY. [s&at.] 
J, F. BROWN SEAL. | 
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1 LAIDLE) 


DROWN 
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IN THE SUPREME COURT 


OF THE 


Uv. 


Appellant. 


—— ee =t 


‘United States. 


VESTA LAIDLEY, Appellant, 


Cc. P. HUNTINGTON and others. 


BRIEF OF J. F. BROWN FOR VESTA LAIDLEY, 


Veen Games GASETTE Ga8 SuUEe Cetes ome ote ERTOR «@ ve 


RI EBEE 


aaa 


- 
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nega 


Lnited Ntates. 


VESTA LAIDLEY, Api 


Hit NTING TON 


BRIEF OF J. Fo BROWN FOR VESTA LALDLE) 


+) 


It charged that the plaintiff? was married to one Albert) Laidley 
October BO. 1845: that her husband died December 7, IS75: that 


during coverture he was seized in fee of several valuable tracts of 


land situate in said county, more particularly described in the ex- 
hibits filed with the bill; that in IS70 her husband conveyed these 
lands ta eB I’. Huntington, wire in Isa, tovether with his wite, 
elizabeth, conveyed them to the detendant COMpuny | that the 
plaintiff, by reason of the premises, was entitled to dower tn these 
lands, never having relinquished the same ino the manner pre- 
scribed by law. That the defendant company, present owner of the 
lands, retused to assign dower, under pretext that said convevances 
barred her right . and praved that dower lye assigned te ;. =. its 
value bye decreed to her in) Honey : anal hor veneral r ‘lief, 

The several conveyances alluded to were exhibited with the bill, 

May 22, 1882, the detendants, Lluntington and Wite, filed their 
joint demurrer to the bill, and on the same day the Lund Company 
filed its separate demurrer ; and on Mav 26th. following, the tol- 
lowiny order was entered : 

“Vesta Laidley, 
3 r, In Chancery, 
The Central Land Company et als. 4 


' 


This (i thse this day Cathe on fo lve heard thpron thi bead] and A 
hitvits i the separate dlemuere rs of the a tendants heretotore filed, 
“ana after till urvuthnent thie real the Court doth overrule mand dle- 
murrer, but without. at this time, deciding pom the suflcreney 
of the certificates of acknowl dyements to the seve tL exhibies filed 
with the toll. And ther Upon the plarntifth mm ved the Court to dis- 
nitss ber suit as to the defendants, ©. P. Huntington and Elizabeth 
i teh area teeta, fee Wiehe tebeetioons Ohi sata a, r Thanet rporfeens and boliz 


atpe tty Huntington obectedd: which motion and election bemmy ar- 


tril toy (otitis lave Poeatty steers was submitted tothe ¢ oirt for decision: 
cick threw ipeotprtler said enitpg and submission, said ©, / }/ d 
toi and & hth Huntington, tendered their petition and bend, 
praying a rem f the cause to the District Court of the United 
_ em fant tis! t t West Virgin sifting at 4 iriestae ind 
Xereising ¢ { 1) _ 

| { : i — sand n ' — rb ei 43 

ss . (. PP. Hhantingten and I Hun 
ting Kt f Xf term f itis rs re Te Pome 
{ - leat bith=t) tive te daut, [Th 
Central Land Company of West V vinta, to answer the Uji, re- 
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tit btbie’ { lie ment term of the Court. until whieh time this cause 
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\s the sole ground for removal the petition alleged : 


‘ *) , . ; -* ‘ 
Phat there is a controversy in said) suit wholly between ertize 


- oe 2 7 


; on ! , : | 
tii ite rent Sta S. Sein teee st « boty en yvour petitloner= Wier al defen- 


cleat ts insaid suit and the }) seta] 

November. [S82 Tluntingt med waite, thr petitioners, filed 
transcript of the record in the District ¢ tof the Cyited Stat 
forthe Distriet of West Vy yi ‘t WA ihe upon that Court-o1 ler ft] 
canse te be there docketed, and proceeded bn. 


Cdn the same dav, the plarntitl moved trae Court to remand th 


s”"¢ 
' ' ed j , s : 
Cuiti-e fo the State { muirt: ered fi A yr. «bal \ vem be: 20 392 rt 
, ’ ‘ ;..f | } ; . 7? 
newead the motion leo Wi th it ‘ erncdants «il ‘ ° 
\ { *f ’ ; | ; 
pVerrppivel 1 | bss tii rmaitt rreied t* PRP eT Peegy ‘ pe'itise 


to rempanel the San verre « 


> | 
Nba ca PSS.) thie plarnatetl rene wee ‘i tricet ion, rrbcaete timeelt 


ter clistn -* 


The record shows that neither //vatington, nor his wife, had any 
possible interest inthe suit,or in any controversy therein; and the 
bill should have been dismissed as to them; as the plaintifl asked 
the State Court. In no event were they necessary parties to the 
suit. See Blair Ve Thompson, 1] ¢eratt,. i Va.) b41. 


The C‘ourt there says: 


“The suit was a simple claim tor dower, to be laid off and assign- 
ed to the plaintiff in the court below, in lands of which she alleged 
her husband was beneficially seized during coveture; and for an 
account of the rents and profits. The purchaser in possession hold- 
ing the legal title by deed duly of record, was the only person 
against whom the plaintiff was entitled to a decree. She had neo 
privity or claim against the dafermediate parties, through whom the 
legal title passed trom her husband to the purchaser in possession.” 

Huntington and wite, were the “intermediate vendors” in this 
Case, and Were fot necessary parties No decree could bye renae red 
against them, or in their favor, in this cause. There was no priv- 
ity between them and the plarntrt?, lence, the State Court should 
have at once eranted the plaintiff’. motion to dismiss, as to them. 

The motion was duly pace , argued, and “submitted for decision. 
The subseque nf tender of. the jy tition for removal, came foo late. 
The dismisston of thie ~tilt hy Tlie plarntitt, us fo Lluntington and 
wite, Wis matter of 7 ight, and Spoke us of the date ofthe motion. 

It this view be eorrect, the suit must be treated as dismissed, iis 
to them, betore the petition was tendered. In any event, the peti- 
tion was not tendered until atter the ease was argted and sulbanit- 
ted tor | decision, Hyon a motion, wt ren if stist sired. te rminated 
the cause as to them It was not Competent fa hus pnterce pet thie 
judgment oof the (Court tpn L rrbcotrarny aires ‘argued ard sulomait- 


teal for «cle Psd0on) 
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Dut in no cevent dids the bederal Court lave jurisdietion. 
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controversy wholly between the petitioners, Jdantinat ind wite. 


\s stated bry the (ort in mit ‘‘iisé iif Aslees \ // Mit | “ys be 1] 
(rratt. 445, just cited: there was no orivity between the widow and 
the rmmedtate vendors ane eould fhe* Theo decree ether for cy ivriatiist 


ihe “atter. 
Dhie record shows that the re was, th Iuet, wo controve rs Hetcweekl 
the pelcatantitl and the pretittertie - and that there could tee ren 

Such Wis the deetston if the Court in the ease eited trom i 
(sratt., notwithstanding the ioterme diate vendors there, were iner- 
dlentls Interested through them warranty of the tith 

The ease at bar is “fronuet Nevther J/ findton nor tis rte 
hadeven =tbets in incidental poterest inn The - fT, thypeoe) Wil ly to base 
ther clin for a Contrave rs\ 

As stated. WV; x Llunti tons mipie crpreectios ) With thie land. Wis 
her joinder in the deed, for the purpose of releasing ber contingen 
rivlit of dow 7 she didn fattemot to warrant the title, cra ryedet 
Tris laws ‘if Woost Virgin .. © so meet ave efi fhe seo, TG pec 


the atte rhage, meer mPaterte yuh ted y . 


a /’ ae Ta TIAL j ' ia! Thee ore iter if tere ~f it) tiie re - i ' cif tiue 
‘ , : 
Salt ; having parted with ti} iis rite Test tT} trie bitl i Pirie at 
‘,, be t ‘ ‘ } i ' ’ Pa “—— fomataain® it Ohis Biar i 
Pevreeai anal COTTE PATEN , ratie Pitiiite = ' , ee pitty ; ! rs 
‘ Ve prant onl wie ; ‘ rragnt? et tere ' rs ref pee ‘ [a 
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’ . : y+ ’ : : ' , 

Dutevenit J/, Jfon asconnectlon witl esuit could be tortured 
mnftow “ocontroverss lye Vereen Peters stacl | 7 Th . ar ine t\ we Pay 
pererse me ! te i 7 \ ] | ! § 

Ind fering the cpiest per a se peers niraever«vV within tire 


meaning of the removal a@ets the venera s jan) « ty thy 
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tion, that she had willingly eceented the same, and does not wish to 
retract it. The two phrases are connected by the copulative con- 
junction and, not by the disjunctive conjunction or; in the latter case 
they mighi have been construed as equivalent expressions, and the 
presence of the last constroed as dispensing with the former. Dut 
the Legislature has expressly inserted them both: and both, or an 
equivalent, must be employed ina certificate to make the deed opera- 
tive, 

“Signed” Is not equivalent to “ea ‘cuted. 

“ Mreeute.” To complete; to make; to perform; toe: to follow out, 

The term ts frequently used at law; as,*to execute a deed, which 
means to make a deed, including especially signing, sealing, and ¢/ 
livery.” 

/ Bown. Dre. Deded, 

Of the three essentials of the definition, two are wanting—the 
sealing and Feline ry. The clause in the certificate is in no sense an 
“equivalent” forthe declaration required in the statute, 

Neither evidence nor tnferences, can be received to aid the certifi 
eate, Inthisease it appears that the deeds were willingly sigve/, but 
neither willingly sea/ed nor willingly deferred. The want of either 
fact, which want, is conclusively presumed trom the silence of the 
i‘ rtificate, is fatal to the deed, 

The certificates to Exhibits “CC and “ER each tail to show that 
the privy examination, and subs qqerennt ive knowledgment, was in the 
eounty in which fle Not Irv Was att rized too et, 

No principe is better settled than that the aet of the othe r, itt 
taking the acknowledgment of a marvied woman, is a judicial act 
and that the judgment of every speci il tribunal of the kind, must 
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scribed in “Ex. D.,” viz: 240 aeres, conveved by Penayhacker aud 
wife to J/ sndton, had theretofore been sold to Asher? Laid 

the plamtifl’s husband; and by | 
direct to €" f?.. tt fenton ; Laidleyv’s purchase of thre lanes. het 


Withstundiog the facet that the legal tithe was outstanding tinder thre 


statutes of Wet Virginie, gave him such an estate as entitled his 


Widow too dhoweer therern. 
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husband, and that the Land Co. had full knowledge of that fact, 


and looked to Lasd//ey to warrant the title. 
The demurrer admits the bill. There is no pretense that the 
plaintit! was ever party to any paper professing to relinquish her 


right of dower in this tract. There certainly cual be ne question 


os to her right to assert and maintain her- right of dower in this 


sult. 
W hatev r may he the decision of the (Court tEppOul the defective 


certificates, her right to maintain this suit for her dower in this 


tract. remained, and it was error to dismiss the bill. 
SUMMARY. 
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1} should hanes hee ae manded 
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l. The application Wiis made low late. The eutise having been 
“argued and submitted” before the petition was tendered, 


st Phere Was ne controversy mn the Catlise betwee en the } Piftoners 
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for removal. ana the })) spotitt. 
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